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FOREWORD

During our first oral evidence session there
was a moment when the audience in the room
gasped. The official transcript doesn’t capture
it. But the moment sticks in my mind.

We were taking evidence from detainees
directly from inside Colnbrook IRC. Taking
evidence in this way into a committee room
of the House of Commons for an inquiry
hearing had never been done before, and

the combination of broken English, patchy
mobile phone reception and committee room
speakers meant the panel often had to strain
to catch every word. But we heard this answer,
loud and clear: three years. Three years was
the length of time the man giving evidence to
us had been locked up in limbo - counting
the days up, as another witness memorably
described his experience of detention.

The UK is an outlier in not having a limit

of how long we can detain people under
immigration powers. We are also an outlier on
the scale of our immigration detention estate.
We detain a lot of people, some for a very
long time, all with huge uncertainty, and we
have very limited processes for individuals to
challenge that detention.

Every few months there is a fresh news

report about poor treatment of individuals

in the detention estate. These reports shine a
light briefly on the inmates of immigration
detention, but the interest is fleeting, and little
seems to change for those who languish there,
hidden from public view.

Crucially, this panel believes that
little will change by tinkering with
the pastoral care or improving the
facilities. We believe the problems
that beset our immigration detention
estate occur quite simply because

we detain far too many people
unnecessarily and for far too long.
The current system is expensive,
ineffective and unjust.

The recommendations we make in this report
require a very radical shift in current thinking.
They go much further than putting a time
limit on detention. They are about a wholesale
change in culture, towards community models
of engagement and better caseworking and
decision making. It will require substantial
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leadership to achieve. But other countries
have managed to implement such models,
and indeed in the UK we ourselves have
successfully changed the way we work
with children in the immigration system,
demonstrating that change is possible.

It may well surprise many people that this
group of parliamentarians have made such
radical recommendations on a difficult topic,
so close to an election. Our panel makes for
a diverse group — cutting across all shades

of the political spectrum, encompassing a
wide range of former ministerial experience
as well as including a former chief inspector
of prisons and former law lord amongst our
number. We have different views as a panel
on immigration policy in general, but we were
all united in the view that the current system
of immigration detention is not working and
must be substantially changed. We hope that

our coming together on this point, at a time of

significant political division, will underlie how
strongly we feel about the need for change.

Finally I want on behalf of the panel to say
thank you to all of those who gave evidence
to us in this inquiry and those who gave us

FOREWORD

support and guidance. I would like especially
to record my personal gratitude to my
parliamentary office who worked tirelessly to
administer this inquiry, and in particular to
Jonathan Featonby who prepared our report.

Our hope is that this cross party report will
provide political courage to whoever wins the
general election to look in detail at the way
we use immigration detention. For the country
and for those we detain, we cannot go on as
we are.

Sarah Teather MP
Chair of the Inquiry
into the Use of
Immigration

Detention in the

United Kingdom
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ABOUT THE INQUIRY

In July 2014, the All Party Parliamentary
Group on Refugees and the All Party
Parliamentary Group on Migration launched
an inquiry into the use of immigration
detention in the UK. The inquiry was held as
a joint inquiry as the topic of immigration
detention crosses the remits of both groups.

The inquiry was formed following a number
of high profile incidents within Immigration
Removal Centres and amid plans to increase
the size of the detention estate. The topic of
detention has occasionally been the subject
of debate within Parliament and has, in part,
been covered by select committees in the past.
However, the panel members were mindful
that what scrutiny there has been has usually
been narrowly focused and there was a need
for a wider piece of work looking at the
whole operation.

The panel identified that an inquiry into

the use of detention within the immigration
and asylum systems was required. A call for
written evidence was issued on July 17 2014
with a deadline of October 1 2014. The call
for evidence asked for submissions regarding
the conditions within detention centres, the
impact on individuals and their families, the
financial and social consequences of detention,
and the future use of detention within the
immigration and asylum system. This report is
the result of that inquiry.

182 written submissions were received

and the panel also held three oral evidence
sessions hearing from 26 witnesses in person,
including current and former-detainees. The
panel are extremely grateful to all those who
gave evidence during the course of the inquiry,
and in particular the individuals who have a
personal experience of being in detention. The
written submissions and the transcripts of the
oral evidence sessions are available on the
inquiry’s website: www.detentioninquiry.com.

During the course of the inquiry, the Chair

of the panel, Sarah Teather MP, spent a day
inside Yarl’s Wood Immigration Removal
Centre, experiencing the daily routine of a
detainee in the centre as well as going through
the process detainees face on arrival, having
previously made shorter visits into Colnbrook
and Harmondsworth IRCs. Sarah Teather MP,
Paul Blomfield MP and David Burrowes MP
also visited the Swedish Migration Board in
Stockholm to discuss with officials and par-
liamentarians the role that detention plays
within the Swedish immigration system. Paul
Blomfield MP and David Burrowes MP fur-
ther visited Colnbrook and Harmondsworth
IRCs. Lord Ramsbotham has extensive prior
experience of visiting detention centres having
served as the Chief Inspector of Prisons for
England and Wales between 1995 and 2001.

6 The APPG Inquiry into the Use of Immigration Detention in the United Kingdom



The Panel

The Panel consisted of members of the House
of Commons and the House of Lords. They
were:

Paul Blomfield MP (Labour),
Vice-Chair of the Inquiry

David Burrowes MP (Conservative)

Jon Cruddas MP (Labour)

Richard Fuller MP (Conservative)

Baroness Sally Hamwee (Liberal Democrat)
Julian Huppert MP (Liberal Democrat)
Baroness Ruth Lister (Labour)

Lord Anthony Lloyd (Crossbench)

Lord David Ramsbotham (Crossbench)
Caroline Spelman MP (Conservative)

Sarah Teather MP (Liberal Democrat),
Chair of the Inquiry

ABOUT THE INQUIRY

The Report

The report is split into two parts. In Part 1,
we focus on the way detention is used in the
United Kingdom. This covers the evidence
we received on the lack of a time limit on the
length of time an individual can be detained,
the use of alternatives to detention, and the
use of the Detained Fast Track.

Part 2 covers the conditions within detention
centres. In this part we cover the design of
IRCs, restrictions on internet usage, access to
legal representation, the ability for detainees
to challenge their continued detention, access
to health care, treatment of detainees with
mental health conditions, the protection

of individuals who have been trafficked or
who are victims of torture, Rule 35 reports,
movement around the detention estate, the

detention of women, and the detention of
LGBTI individuals.

In both parts we make recommendations
based on the evidence we received and
the personal testimony of those who have
experienced being detained in the United
Kingdom.
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EXECUTIVE SUMMARY

Key Recommendations

* There should be a time limit of 28 days on the length of time anyone can

be held in immigration detention.

* Detention is currently used disproportionately frequently, resulting
in too many instances of detention. The presumption in theory and
practice should be in favour of community-based resolutions and against

detention.

* Decisions to detain should be very rare and detention should be for the
shortest possible time and only to effect removal.

* The Government should learn from international best practice and
introduce a much wider range of alternatives to detention than are

currently used in the UK.

Part 1

Practice and Culture

Home Office guidance currently states that
detention must be used sparingly and for the
shortest possible period. What became clear
during the course of the inquiry is that the
standard working practices and the enforce-
ment-focused culture of the Home Office are
resulting in this guidance being ineffective. This
is compounded by the lack of a maximum time
limit and a lack of effective means for those

detained to challenge their continued detention.

We believe that depriving an individual of
their liberty for the purposes of immigration
control should be an absolute last resort,
should be comparatively rare, and should
only take place for the shortest possible time.
To achieve this, not only are changes to the
procedural practices of the Home Office
required, but also a radical move away from a
focus on enforcement to one of engagement.

In this report, we recommend that a maxi-
mum time limit of 28 days should be intro-
duced and that this should be set in statute.
Decisions to detain should be taken much
more sparingly and only as a genuinely last
resort and to effect removal.

To prevent the 28 day time limit from becom-
ing the default period individuals are detained
for, we also recommend that the Government
should introduce a robust system for review-
ing the decision to detain early in the period
of detention. This system might take, for ex-
ample, the form of automatic bail hearings, a
statutory presumption that detention is to be
used exceptionally and for the shortest possi-
ble time, or judicial oversight, either in person
or on papers.

To accommodate these changes, the Govern-
ment will need to introduce a much wider
range of alternatives to detention affecting
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EXECUTIVE SUMMARY

the entire process of the immigration sys-
tem. We were told of numerous examples

of alternatives to detention being used in
other countries which focus on intensive
engagement with individuals in community
settings, rather than relying on enforcement
and deprivation of liberty. These alternatives
not only achieve high compliance rates, but
they are also considerably cheaper than our
current system which, particularly in the case
of asylum, could be characterised as low-level
initial engagement and support, lengthy deci-
sion-making of variable quality, and expensive
ineffective end-stage enforcement. We recom-
mend that the Government learn from the
alternatives that work elsewhere and make
much more extensive use of these schemes.

Given the scale of the task, we recommend
that the incoming Government after the Gen-
eral Election should form a working group to
oversee the implementation of the recommen-
dations of this inquiry. This working group
should be independently chaired and contain
officials from the Home Office as well as rep-
resentatives from NGOs in order to widen the
thinking and approach. The working group
should produce a time-plan for introducing

a time limit on detention and the creation of
appropriate alternatives to detention, drawing
on the best practice that is already in place in
other countries.

Asylum Applicants and the
Detained Fast Track

The Detained Fast Track (DFT) was intro-
duced to deal with a sharp rise in the number
of asylum seekers entering the UK by deciding
straightforward cases quickly. We are con-
cerned that the DFT has become too focused
on utilising detention for administrative
convenience rather than speedy, high quality

decision making. Additionally, many individ-
uals who are detained within the DFT are, by
the Home Office’s own guidance, allocated to
it incorrectly.

Failures of the DFT screening process and
the inherent stressful environment of being
detained are not generally conducive to
allowing asylum seekers to receive the support
they need and are entitled to, as well as being
counter-productive to high quality decision
making. We recommend that the Government
takes urgent steps to reduce the number of
outstanding claims. While the need for a
fast-track procedure still exists, we do not
believe that this necessitates a presumption
of detention and we reiterate our belief that
detention should be a last resort and for the
shortest possible time.

Part 2

Literature Review

Over the last twenty years, many inquiries and
reports have been published into the workings
of the current immigration and asylum system
as well as into the operation of the deten-

tion estate specifically. Few of these reports
appear to result in meaningful action by the
Home Office and the repetitive nature of the
constructive suggestions for improvement can
lead to fatigue and unwillingness to engage
among those who want to see an effective sys-
tem. We recommend that a literature review

is undertaken by the Home Office to collate
the recommendations for improvement of the
immigration and asylum systems, including
case-working and the use of detention, that
have been made in successive reports, drawing
out common themes with a view to analysing
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what progress has been made against these
recommendations.

Immigration Removal Centres
should not be prisons

Individuals detained under immigration pow-
ers are increasingly being held in prison-like
conditions. The most populated IRCs are
either converted high security prisons or have
been built to that specification. However, IRCs
are not prisons and detainees should not be
held in prison-like conditions. We recommend
that detainees are held only in suitable accom-
modation that is conducive to an open and
relaxed regime.

Fewer restrictions on internet ac-
cess in IRCs

Individuals detained in IRCs have access to
the internet, but we were told that this ac-
cess is severely limited. We were particularly
shocked to learn that in some IRCs detainees
could not access the website of this parliamen-
tary inquiry. Additionally, the Home Office’s
blanket ban on the use of social media ap-
pears to be counter-productive and unjustified,
particularly for those who will subsequently
be returned to their home country and who
want to make connections in order to prepare
for return. We recommend that detainees are
allowed to access social media and filtering
should be akin to the parental controls that
are used in households across the country.

Better access to legal representation

Detainees require legal advice for a number of
reasons, and often have complex legal cases.
However, individuals are frequently unable to

EXECUTIVE SUMMARY

secure high quality and timely advice within
IRCs. The contracts for providing publically
funding legal advice in the IRCs are very re-
strictive and do not allow detainees to receive
the support they need, or allow legal prac-
titioners the time and resources to properly
represent their clients.

We recommend that the Legal Aid Agency and
the Immigration Services Commissioner carry
out regular audits on the quality of advice
provided by contracted firms in IRCs, and this
must involve talking to detainees about their
experiences.

Detainees should only be moved
around the detention estate when
absolutely necessary

Many detainees who gave evidence to the
inquiry had been moved between IRCs. One
detainee likened his experience to being
treated like a piece of furniture. When the
Home Office were asked for information
relating to how often such moves are made,
the information was not available, making it
difficult to effectively scrutinise.

Frequent moves around the detention estate
can be extremely disruptive and distressing
for detainees, as well as their friends and
families. We recommend that the Home
Office ensures that detainees are only
transferred between IRCs when absolutely
necessary and that legal representatives
are informed. We also recommend that the
Home Office ensures information relating
to the number of transfers is collated

and published as part of the quarterly
immigration statistics.
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EXECUTIVE SUMMARY

Challenging ongoing detention

Detainees need to be able to challenge their
ongoing detention, particularly given the lack
of a time limit. Unlike in the criminal justice
system there is no automatic judicial oversight
of the decision to detain or the decision to
continue to detain. Challenges to detention
must be instigated by the detainee. The main
mechanism for doing so is through asking for
a bail hearing.

The evidence we received shows that this
mechanism is not currently working. Not only
do detainees struggle to get legal support, but
bail hearings also appear to operate in a way
that creates a presumption against release. Un-
til the time limit recommended in Part 1 of this
report is implemented, we recommend that au-
tomatic bail hearings, as contained in section
44 of the Immigration and Asylum Act 1999
when it gained Royal Assent, be introduced.

There is a lack of adequate
healthcare in detention centres

Detainees told us that the healthcare

they have access to while in detention is
inadequate. Additionally, the screening
interviews that take place at the start of a
period of detention, which are supposed to
gain information about any health issues, are
routinely tick-box processes that do not allow
detainees to talk about possible concerns.

NHS England have recently taken over the
commissioning of healthcare services within
IRCs in England and we hope that this leads
to improvements in the standard of care. We
recommend that NHS England ensure that
screening processes are suitable and that
detainees have access to the healthcare they are
entitled to.

Detainees with mental illnesses are
detained too often

Immigration Removal Centres are not
conducive to the treatment of individuals with
mental illnesses. Many individuals who are
currently detained have experienced trauma in
their past and detention is wholly unsuitable.
Furthermore, healthcare professionals do not
appear to have either the resources or the
training to be able to identify and treat mental
health issues in detention.

We recommend that individuals with a men-
tal health condition should only be detained
under very exceptional circumstances. In
addition, we recommend that NHS England
work with experts who have experience of
working with detainees to produce a training
programme on identifying and treating mental
illnesses that should be mandatory for all staff
in detention centres.

Victims of trafficking or torture
should not be detained

A number of the detainees who gave evidence
to the inquiry were victims of trafficking or
torture. They should have been referred to the
National Referral Mechanism (NRM) rather
than being detained. Given the Government’s
focus on supporting victims of these crimes,
this is especially worrying.

We recommend that screening processes are
improved before a decision to detain is taken
so as to ensure that victims of trafficking are
not detained for immigration purposes and
that Home Office caseworkers understand the
NRM. Additionally, as part of the ongoing
reform of the NRM, detention centre staff
must be given more training about identifying
victims of trafficking.
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Rule 35 Reports are not protecting
vulnerable detainees

Rule 35 Reports are supposed to provide
protection for vulnerable detainees for

whom continued detention is detrimental to
their health, or who are victims of torture.
Currently this safeguard is failing — in too
many cases GPs are either simply passing on
the details of claims made by detainees rather
than giving a clinical opinion or Home Office
staff are failing to act on the evidence they
receive.

We recommend that when completing a Rule
35 report GPs should give a clinical opinion
rather than just passing on what they have
been told by the detainee. Caseworkers
should be properly trained in how to respond
to Rule 35 reports, so that responses are in
accordance with Home Office policy.

Women in Detention

The nature of detention is often particularly
distressing for women, who report feeling in-
timidated by male staff and lacking in privacy.
We recommend that gender-specific rules are
introduced for all IRCs where women are
detained to prevent such intimidation.

Additionally, Home Office guidance lists
groups of people who should not be detained
as it is unsuitable. We recommend that wom-
en who are victims of rape and sexual vio-
lence should not be detained and should be
added to this list and pregnant women should
never be detained for immigration purposes.

EXECUTIVE SUMMARY

Lesbian, Gay, Bisexual, Trans
and Intersex detainees

We were extremely concerned to hear that
LGBTI detainees face bullying, harassment
and abuse inside detention centres. This is

not acceptable. There is a lack of information
available about the extent to which LGBTI in-
dividuals face detention and the Enforcement
Instructions and Guidance make no mention
of assessments of the risks to detaining LGBTI
individuals.

We recommend that the Home Office works
with the Home Office National Asylum Stake-
holder Forum to properly assess what risks
there are and to ensure that those LGBTI
individuals who do face detention do not also
face harassment.

Detainees should only be held in
prisons in the most exceptional
circumstances

Around 10% of individuals detained under
immigration powers are held in prisons, usu-
ally after serving a custodial sentence. Fail-
ures in Home Office procedures are resulting
in delays in removing those who should be
removed at the end of their sentences, and we
agree with the Public Accounts Committee
recommendation that the Home Office and
the Ministry of Justice should undertake a full
review of the end-to-end process of removing
foreign national offenders.

We recommend that where it is necessary to
detain individuals at the end of a criminal
sentence this should be done on the basis of
a risk assessment showing that community
alternatives are not appropriate. Detention
should only continue in prisons under the
most exceptional of circumstances.

The APPG Inquiry into the Use of Immigration Detention in the United Kingdom 13



Immigration Detention in the UK

There are currently 11 Immigration Removal
Centres (IRCs) in operation in the UK.! There
are an additional two short-term holding
facilities for holding individuals and families
at the border, as well as Cedars pre-departure
accommodation located near Gatwick airport,
which is solely for accommodating families
with children prior to departure.

The power to detain for immigration pur-
poses was created by the Immigration Act
1971. Detainees are held by the administrative
authority of Home Office officials and there
is no time limit on how long individuals can
be detained under these powers. Detention is
normally used in the following circumstanc-
es: initially to establish a person’s identity or
basis of a claim; to effect removal; and where
there is reason to believe that the person will
fail to comply with any conditions attached to
the grant of temporary admission or release.
Migrants can also be detained while awaiting
a decision by the Home Office on whether or
not to grant them leave to enter the UK.

Some specific categories of people who can be
detained are outlined below:

1. Asylum Seekers (including new arrivals)
awaiting outcomes of their applications
Asylum seekers are those who have requested
protection as a refugee. In 2013, 49% of im-
migration detainees were asylum seekers.?

1(a). Detained Fast Track: If an immigra-
tion official believes that a person’s asylum
case is ‘straightforward’ their claim for
asylum can be processed through the ‘De-
tained Fast Track’ system. The Fast Track

BACKGROUND TO THE INQUIRY

process usually takes several weeks, and
imposes very tight deadlines for appeals.
Asylum applications considered likely to

be ‘clearly unfounded’ can be routed onto
the ‘Detained Non Suspensive Appeal’. This
means that the Home Office can ‘certify’
their application, meaning that at the end
of their 10-14 day asylum process the per-
son has no right of appeal in the UK to an
independent court or tribunal.

1(b). Unsuccessful asylum applicants:
Asylum-seekers whose claims have been re-
fused may be detained to facilitate removal.

. Other migrants pending removal

2(a). Newly Arrived Migrants: Newly
arrived migrants who have been refused
permission to enter the UK can be detained.

2(b). Visa overstayers: Overstayers are
those who have previously had a visa al-
lowing them to be in the UK, but this has
then run out. Some may have unsuccessful-
ly applied for this to be extended.

2(c). Breach of conditions of visa: Those
who have not complied with the terms of
their visa can have their visa cancelled and
be detained.

3. People considered likely to fail to com-
ply with any conditions attached to the
grant of temporary admission or release

3(a). Concerns a person might abscond:
If the government has grounds to believe
that an asylum seeker or migrant might
abscond or not abide by the conditions for
entry then the asylum seeker or migrant
can be detained.

1. At the time of the launch of the inquiry, there were 11 IRCs in operation. During the course of the inquiry, HMP The

Verne completed its redesignation as an IRC.

2. Table dt_01, Immigration Statistics - July to September 2014
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Over the last two decades the capacity of

the detention estate has expanded rapidly. In
1993 there were 250 places available, rising to
2,665 by the end of 2009.° Now at the be-
ginning of 2015, 3,915 individuals can cur-
rently be detained in the immigration estate*
and Cherwell District Council is considering
a planning application that would increase
the capacity of Campsfield IRC from 276 to
around 600 places. In addition, detainees can
also be held in prisons under an agreement
between the Home Office and the National
Offender Management Service.

The conditions of detention in the IRCs is gov-
erned by statutory instrument,® primarily The
Detention Centre Rules (2001).¢ Detention

BACKGROUND TO THE ENQUIRY

service orders provide instructions outlining
procedures to be followed by UK Visas and
Immigration staff,” while Chapter 55 of the
Enforcement Instructions and Guidelines cov-
ers the use of detention.®

The quarterly immigration statistics released
by the Home Office provide data on the use of
detention in the detention estate. At the time
of writing, the latest statistics available show
that 3,378 people were in detention at the

end of September 2014, while 29,492 people
had entered detention over the previous 12
months, an increase of 10.6% from four years
earlier.” Chart 1 shows the place of detention
for those detained on 30 September 2014.

Chart 1: Detainees 600
across the detention
estate as of 30
September 2014 45
Source: Table dt_12_q,
Immigration Statistics - July
to September 2014
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3. Bacon, Christine (2005) The evolution of immigration detention in the UK: the involvement of private prison companies -
available at http://repository.forcedmigration.org/show_metadata.jsp?pid=fmo:4343; Deb, 17 November 2014, cW

. HC Deb, 17 November 2014, cW

4

5. Bail for Immigration Detainees (2014) Denial of Justice: the hidden use of UK prisons for immigration detention

6. Detention Centre Rules (2001) - http://www.legislation.gov.uk/uksi/2001/238/contents/made

7. Detention Service Orders - https://www.gov.uk/government/collections/detention-service-orders

8. Enforcement Instructions and Guidance, Chapter 55 https://www.gov.uk/government/uploads/system/uploads/attach-

m-ent_data/ﬁle/307995/ChapterSS.pdf

9. Table dt_12_g, Immigration Statistics - July to September 2014
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PART 1

In Part 1 we focus on the use of detention in
the United Kingdom: why are people detained;
how long are people detained for; does deten-
tion meet the aims of the Home Office? This
part also focuses on alternatives to detention
that are used successfully in the United King-
dom and abroad.

For the shortest period necessary?

The guidelines governing the use of detention
state that “[d]etention must be used sparingly,
and for the shortest period necessary.”'? They
also say that “[t]he power to detain must be
retained in the interests of maintaining effec-
tive immigration control. However, there is a
presumption in favour of temporary admis-
sion or release and, wherever possible, alterna-
tives to detention are used.” The Immigration
Minister, James Brokenshire MP, also said that
although there is no time limit, “the power to
detain is only exercised sparingly and for the
shortest possible time.”!!

The subject of a limit on the length of time an
individual can be detained for immigration
purposes was the most common subject raised
in evidence received by the inquiry panel.
Much of it questioned the Immigration Min-
ister’s assertion that the power to detain is a
power used sparingly and that time in deten-
tion is kept to a minimum.

The United Kingdom is one of only a few coun-
tries within the Council of Europe not to have
an upper time limit on detention. In the EU, the
EU Returns Directive 2008/115/EC introduced a
maximum time limit of six months, extendable
by a further 12 months where the detainee is not
cooperating with the process. The UK is one of

10. Enforcement Instructions and Guidance, Chapter 55
11. The Immigration Minister, Written Evidence

12. Bingham Centre for the Rule of Law, supplementary evidence

13. HC Deb, 2 November 2009, c690W

THE USE OF DETENTION IN THE UNITED KINGDOM

Time limits around the world

Ireland 21 days
France 45 days
Belgium Two months
Portugal 60 days
Spain 60 days
Taiwan 15 days
Georgia 90 days

USA 180 days

Sources: Grant Mitchell, International Detention
Coalition, 3rd Oral Evidence Session, 18 No-
vember 2014; UNHCR, Written Evidence; Bing-
ham Centre for the Rule of Law, Supplementary
evidence.

only two countries within the EU not to take
part in the Directive. The other country not to
take part is Ireland, which has, nonetheless, set a
time limit of 21 days.!?

In response to a Parliamentary Question, the
then Minister of State for Borders and Immi-
gration, Phil Woolas MP, set out the Govern-
ment’s reasons for not adopting the Directive:

“The UK has not participated in and has

no plans to implement the EU Returns
Directive 2008/115/EC. We agree that a
collective approach to removal can have
advantages. However, we are not persuad-
ed that this Directive delivers the strong re-
turns regime that is required for dealing
with irregular migration. Our current prac-
tices on the return of illegal third country
nationals are broadly in line with the terms
of the Directive, but we prefer to formulate
our own policy, in line with our stated posi-
tion on retaining control over conditions of
entry and stay.”'?
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THE USE OF DETENTION IN THE UNITED KINGDOM

Reviewing continued detention

The UNHCR Detention Guidelines describe
the importance of maximum time limits:
“Without maximum periods, detention

can become prolonged, and in some cases
indefinite.”*

In his written evidence, the Immigration
Minister, James Brokenshire MP, said that the
power to detain, although not subject to a
statutory limitation, was nonetheless subject
to the “Hardial Singh” principles, which limit
the scope of how detention can be used."

The Hardial Singh principles are:

1. The Secretary of State must intend
to remove the person and can only
use the power to detain for that
purpose;

2. The detained person may only
be detained for a period that is
reasonable in all circumstances;

3. If, before the expiry of the
reasonable period, it becomes
apparent that the Secretary of State
will not be able to effect removal
within that reasonable period, she
should not seek to exercise the
power of detention; and

4. The Secretary of State should act
with reasonable diligence and
expedition to effect removal.

The Minister went on to say that once
detention has been authorised, that decision
is kept under close review at least at monthly
intervals to ensure that it continues to be
justified under Home Office policy.

However, the Chief Inspector of Prisons, Nick
Hardwick, said that he had concerns about
the way in which the reviews were carried out:

“...reviews that happen, if they do happen,
are often cursory, and ... the requirement
that there should be a reasonable prospect
of someone actually being removed if
they’re going to be detained isn’t met. And
an example of that is that at least a third,
and getting on for half, of all detainees are
released back into the community. And this
poses the question: if they’re suitable to be
released back into the community at that
point, why do they need to be detained in
the first place?”!¢

This echoed a finding of the joint thematic
review of immigration detention casework
carried out by Nick Hardwick and John
Vine, the then Chief Inspector of Borders and
Immigration. In their report they say: “There
was inconsistent adherence by case owners
to the Hardial Singh principles that removal
of detained people must occur within a

‘reasonable period’. Many monthly progress

reports appeared to have been provided as
a matter of bureaucratic procedure rather
than as a genuine summary of progress,
and some detainees found them difficult to
understand.”!”

14. UNHCR (2012) Detention Guidelines: Guidelines on the Applicable Criteria and Standards relating to the Detention of
Asylum-Seekers and Alternatives to Detention - http://www.unhcr.org/505b10ee9.html

15. The Minister for Immigration, Written Evidence. A similar point was made by Lord Taylor of Holbeach during a debate

in the House of Lords on the Immigration Act 2014. In response to an amendment tabled by Baroness Williams of Crosby,
which sought to introduce a 60 day time limit, Lord Taylor said “The courts have been satisfied for some 30 years that the
Hardial Singh principles are appropriate and do not lead to what might be described as indefinite detention” (HL Deb, 1

April 2014, c877).

16. Nick Hardwick, 3rd Oral Evidence Session, 18 November 2014
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The Immigration Minister also told us that
detainees can challenge the lawfulness of
their detention through judicial review or

by seeking a writ of habeas corpus. Inquiry
member Lord Lloyd of Berwick raised this
issue during the first evidence session when
discussing the recommendation of Detention
Action that a time limit of 28 days be
introduced:

“The problem, as I see it, is that the
judges who have interpreted [the Hardial
Singh principles] have arrived at very
long periods of what they regard as
reasonable, and in one case they regard it
as, I think I’m right in saying, 41 months
as reasonable. I won’t mention the name of
the case. In another, three years and nine
months. Therefore, simply applying that
test and relying on the judges, we’re not
going to get down to anything like the 28
days which you would like.”!8

In response, Jerome Phelps, Director of
Detention Action, said:

“I think your point around not relying
on the judges is absolutely correct. What
we’ve seen with the proliferating unlawful
detention litigation over the last five
years is judges initially being horrified
that migrants are being detained for
administrative convenience for these
periods and then becoming increasingly
inured to it. The 41 months judgment
that you cited, the first line is: “this is yet
another case of a long term detention”.

The judges are reluctant to, it’s becoming
normalised, this is precisely why we need

a clear lead from parliament about what
parliament considers acceptable. We can’t
simply rely on the very vague case law that
makes it impossible in any given case to

be sure, either for the Home Office or for
the lawyers, whether detention has become
unlawful.”??

The vagueness described by Jerome Phelps,
together with its impact on the mental health
of detainees, was a constant theme of the
evidence received on the subject of time limits.
Nick Hardwick told us: “What detainees

say to us repeatedly is that the cause of

their distress and anxiety in detention is not
particularly how they’re being treated while
they’re there; it’s the uncertainty over what’s
going to happen to them.”?

Without a firm time limit, detainees do not
know how long they might be in detention
for. Souleymane, who gave oral evidence

to the panel, had served a prison sentence
for working illegally before being held

in detention centres and spoke about the
difference between being in prison and being
in detention. He said: “in prison, you count
your days down, but in detention you count
your days up.”?! Penny and Mortada, who
gave evidence at a later session, also spoke
about the uncertainty the lack of a time limit
causes for those detained.?

Dr Melanie Griffiths, who has been visiting
IRCs for over six years, told us:

17. HM Inspectorate of Prisons and the Independent Chief Inspector of Borders and Immigration (December 2012) The
effectiveness and impact of immigration detention casework: A joint thematic review by HM Inspectorate of Prisons and the
Independent Chief Inspector of Borders and Immigration, p.8 - http://icinspector.independent.gov.uk/wp-content/up-
loads/2012/12/Immigration-detention-casework-2012-FINAL.pdf

18. Lord Lloyd of Berwick, 1st Oral Evidence Session, 17 July 2014

19. Jerome Phelps, 1st Oral Evidence Session, 17 July 2014

20. Nick Hardwick, 3rd Oral Evidence Session, 18 November 2014

21. Souleymane, 1st Oral Evidence Session, 17 July 2014
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“By being detained indefinitely, without
knowing how long for and with the
continual possibility of both imminent
release and removal, detainees worry that
detention will continue forever and also
that it will end in unexpected deportation
the next morning. They have the
simultaneous concern both that there will
be sudden change and never-ending stasis.
It is the lack of temporal predictability that
prevents deportable individuals not only
from being able to plan for the future, but
also from having the ‘stability’ of knowing
that the present will remain uncertain for a
protracted length of time.” 23

Dr Katy Robjant of the Helen Bamber
Foundation told us about the impact that a
lack of a time limit has on the mental health
of detainees:

“Certainly our clients talk about that being
a major problem and increasing their sense
of hopelessness and despair and wondering
how on earth, when on earth they are
ever going to get out of here, if they are
ever going to get out of detention. And of
course they may have already experienced,
before going into detention, torture
situations where they didn’t know whether
they would leave the prison alive or not, so
it can also act as a reminder for that.”?*

One of the more striking statistics quoted by

a witness during this session was from Dr
Robjant, who told us that the extent of mental
health problems could be directly correlated
to detention beyond one month. She said

that “those who were detained for over 30

days had significantly higher mental health
problems than those who were detained for
under 30 days” adding further that this means
“there is a very good reason to limit [length of
detention] to around that time.”?’

The evidence discussed above shows that

there is a considerable mental health cost to
detainees caused by the lack of a time limit in
detention. Detainees are left counting the days
they have been in detention, not knowing if
tomorrow their detention will continue, if they
will be deported, or if they will be released.

We were also presented with evidence that
the lack of time limit, far from aiding Home
Office effectiveness, was itself an incentive to
poor case-working: the lack of any external
pressure to complete cases within a set time-
frame led to sloppy practice. Hindpal Singh
Bhui, an inspector team leader from the
Prisons Inspectorate, said a quarter of the
cases of prolonged detention that they looked
at were a result of inefficient case-working.
He added “In virtually every immigration
centre that we’ve inspected, we find cases
which we are absolutely certain should have
been dealt with more quickly and more
efficiently.”?¢

We were concerned that a number of the
individuals who gave evidence told us that
they had been detained on more than one
occasion. One former detainee from the
Democratic Republic of Congo came to the
United Kingdom in 2010 after being tortured
in his home country. Between 2011 and 2013,
he was detained on three separate occasions
for a total of five months. He told us that he

22. Penny and Mortada, 2nd Oral Evidence Session, 6 November 2014

23. Dr Melanie Griffiths, Written Evidence

24. Dr Katy Robjant, 1st Oral Evidence Session, 17 July 2014
25. Dr Katy Robjant, 1st Oral Evidence Session, 17 July 2014

26. Hindpal Singh Bhui, 3rd Oral Evidence Session, 18 November 2014
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What detainees told us about the lack of a time limit

“You are not given any information about
how long you will have to stay. It feels like
you will be there forever. It feels like prison. I
was worried about being taken to a plane.”
(Anonymous 21, Written Evidence)

“The uncertainty is hard to bear. Your life
is in limbo. No one tells you anything about
how long you will stay or if you are going
to get deported. I could have been there any
time or they could take me to the plane.”
(Anonymous 20, Written Evidence)

“...the lack of time limit is the worst part
of it as you don’t know when/if you will get
out. You can’t say to yourself tomorrow I’ll
be OK. Tomorrow you will be locked in,
or flown back to the country where you are
afraid for your life.”

(Sarah, Written evidence)

is currently being supported by the charity
Freedom from Torture and is awaiting a
decision on his asylum application.?”

Another former detainee spent two months in
Yarl’s Wood IRC on two different occasions.
She told us that she has been supported by the
Helen Bamber Foundation for a number of

years due to ongoing mental health conditions.

She is also awaiting a decision on her asylum
application.?®

27. Anonymous 1, Written Evidence
28. Anonymous 10, Written Evidence

“All these people here, and no one knows how
long they will be there. Some lose hope, and
they try to kill themselves. Some try burning
themselves with whatever they can get. Some
try hanging themselves in the shower. They
think it’s the only way out. I’ve seen this with
my own eyes. Detention is a way to destroy
people: they do not kill you directly, but
instead you kill yourself.”

(Anonymous 6, Written Evidence)

“No one knew when they would be released,
so in that sense detention was even worse
than prison. Families were broken.”
(Mariam Mansare, Written Evidence)

“Indefinite detention can definitely affect
your mental health, and make any existing
problems worse.”

(Anonymous 29, Written Evidence)
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The Financial Cost of Detention

The lack of a time limit also has a financial
cost. Dr Alice Edwards, from UNHCR, told
the panel that one of the reasons for adopting
a time limit is to avoid litigation costs aris-
ing from unlawful detention cases.”” Between
2011 and 2014, the UK Government paid
nearly £15 million in compensation following
claims for unlawful detention.*

Such pay-outs are of course additional to
the financial cost to the state of detaining

those individuals in the first place. The cost
of running the immigration estate in 2013/14
was £164.4m,*! with the cost of detaining one
person for one year being £36,026.3

At the end of the third quarter of 2014, 50
people had been detained in IRCs for between
one year and 18 months, 22 between 18
months and two years, 14 between two and
three years, two between three and four years,
and two people had been detained for more
than four years.?* This means that the cost

of detaining these 90 individuals was at least
£4.5m, an average of just over £50,000 each.

Chart 2: Number of Individuals Entering Immigration Detention in 2013*
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*Data for France relates to 2011

Sources: United Kingdom: Table dt_01, Immigration Statistics, July - September 2014; Malta: UNHCR Malta ‘Malta and Asylum’

- available at http://www.unhcr.org.mt/statistics; France: Point of No Return ‘Factsheet - The Detention of Migrants in France’ -
available at http://pointofnoreturn.eu/wp-content/uploads/2013/12/PONR_Factsheet_FR_HR.pdf; All other countries: European
Migration Network Country Reports ‘Use of detention and alternatives to detention 2014’ - available from http://ec.europa.eu/
dgs/home-affairs/what-we-do/networks/european_migration_network/reports/index_en.htm#filter_detention/c_

29. Dr Alice Edwards, 3rd Oral Evidence Session, 18 November 2014

30. HC Deb, 1 December 2014, cW
31. HC Deb, 24 November 2014, cW
32. HC Deb, 17 November 2014, cW

33. Table dt_11_g, Immigration Statistics - July to September 2014
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In 2013, 30,418 people entered detention

in the United Kingdom. Chart 2 compares

the number of people detained in the United
Kingdom with other countries in Europe. For
example, during 2013, Germany detained
4,309 people, Belgium 6,285, Sweden 2,893
and Hungary 6,496. Germany detained 3 peo-
ple for every 20 that the UK detained, despite
receiving over four times as many applications
for asylum.3*

The Immigration Minister told us that the
principal use of detention is to effect removal.

However, in their written evidence Liberty
argued that there is an inverse relationship
between the likelihood that an individual will
be removed and the length of time that indi-
vidual has spent in detention. Chart 3 shows
the percentage of detainees who left detention
because they have been removed from the
UK during 2013 by cumulative time spent in
detention.

Chart 3 indicates that the longer an individ-
ual is detained, the less likely it is that that
person’s detention will end with their removal

Chart 3: Percentage of detainees leaving detention due to being
removed from the UK in 2013, by length of detention.
Source: Table dt_05, Immigration Statistics - July to September 2014
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34.1In 2013, Germany received 126,705 applications for asylum, while the UK received 29,875 (Eurostat, ‘Asylum appli-
cants and first instance decisions on asylum applications: 2013 - Issue number 3/2014’)
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from the UK. Liberty described this relation-
ship as “rendering their detention a human
tragedy and a futile violation of the right to
liberty.”3¢ They also argued that given the
cost of detaining an individual (as described

above), this represents a waste of public funds.

In 2012, Matrix Evidence estimated the cost
savings associated with providing timely re-
lease to individuals detained for long periods,
only to be released into the community on
temporary admission or bail.

Matrix Evidence found that:

“In the UK, over the next 5 years the ben-
efits of timely release of detainees who
would have eventually been released any-
way exceed the cost of timely release by
£377.4 million. Timely release will generate
£344.8 million in cost savings due to re-
duced time spent in detention. In addition,

Unlawfully detained

In July 2009, the High Court found a Dutch
national to have been detained unlawfully for
128 days while the Home Office tried to him
to Somalia. Despite the man’s Dutch passport
being held on the prison file, which was per-
sistently drawn to the Home Office’s atten-
tion, attempts to deport him continued. The
claimant was awarded substantial damages of
around £60,000 for false imprisonment and
misfeasance in public office, which included a
substantial award of exemplary damages.

Muuse v Secretary of State for the Home
Department [2009] EWHC 1886 (QB)

another £37.5 million will be saved due to
reduced unlawful detention costs. When
analysing by length of detention, the poten-
tial savings range from £11,628 per person
for those spending 3 to 4 months in deten-
tion, to £72,118 per person for those spend-
ing greater than 24 months in detention”?’

Shami Chakrabarti, Director of Liberty, ar-
gued that a time limit would not place a great

demand on the Home Office. She said:

“To look at what a sensible time limit
might be according to practice, ’'m told
that in 2013 there were about 30,000
people who left detention, and of those
30,000 people just under 2,000, that’s 6%,
had been detained for more than 4 months.
And then, horrifically, 249 had been
detained for more than a year, and 50 had
been in detention for more than 2 years.

The Court of Appeal found that a 33 year-
old man, whose nationality was unclear (the
authorities of three different countries hav-
ing refused to acknowledge that he was one
of theirs) was unlawfully detained for a six
month period. He had already been detained
for 16 months, he had applied to revoke his
deportation order and this, as well as the dif-
ficulties in establishing his nationality, meant
that there was an insufficient prospect of
removing him within a reasonable period of
time to justify continued detention.

Bizimana, R (on the application of) v Secretary of State
for the Home Department [2012] EWCA Civ 414

35. See also Independent Monitoring Board - Colnbrook, Written Evidence31. HC Deb, 24 November 2014, cW

36. Liberty, Written Evidence

37. Matrix Evidence (September 2012) An economic analysis of alternatives to long-term detention - available at http://de-
tentionaction.org.uk/wordpress/wp-content/uploads/2011/10/Matrix-Detention-Action-Economic-Analysis-0912.pdf
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“But if you look then at them, so 6% for
more than 4 months, so that means 94 %
had been detained for less than 4 months,
and I don’t know how that would break
down to less than 28 days, but I don’t think
28 days on that context is such an outra-
geous time limit to be considering, particu-
larly when you set it alongside the parallels
in the criminal justice system, where people
are actually accused of committing offences
and they get the benefit of the automatic
bail hearings and independent reviews from
the magistracy.”3*

The Home Office’s statistics break down the
figures to stays of fewer than 28 days. In the
first three quarters of 2014, 63 percent of de-
tainees left detention after spending fewer than
28 days being held and 93 percent of detainees
spent less than four months in detention.?’

38. Shami Chakrabarti, 1st Oral Evidence Session, 17 July 2014

The United Kingdom is an outlier in not
having a time limit, both within the EU

and further afield, on the length of time an
individual can be detained for immigration
purposes. The evidence received from

the Immigration Minister and the Home
Office’s guidance on detention show that the
Government’s stated policy is that detention
should be used sparingly and for the shortest
possible time. However, in practice this
guidance is not being adhered to. As a result,
detainees are held indefinitely, which creates
a stressful and anxious environment. This has
significant mental health costs for detainees.
Additionally, long-term detention is not
correlated with an increase in the likelihood
that the Government will be able to effect
removal — indeed the opposite is true.

39. Table dt_11_g, Immigration Statistics - July to September 2014
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Given the costs, both individually to the
detainee and to the public purse, of long-term
detention, and the evidence that long-term
detention does not necessarily assist the Gov-
ernment in fulfilling its intention of using de-
tention to effect removal, we were interested
to learn what approaches were being adopted
by other countries and to understand what
alternatives to the use of detention were being
used successfully. The International Detention
Coalition defines alternatives to detention as:

“any legislation, policy or practice that
allows for asylum-seekers, refugees and
migrants to reside in the community
with freedom of movement while their
migration status is being resolved or while
awaiting deportation or removal from the
country.”*

The Immigration Minister provided infor-
mation about the alternatives to detention
already used in the UK.*' The first two were
the requirement to report, usually to an im-
migration office or a police station, and the
use of electronic monitoring. The Minister
told us that the reporting population is ap-
proximately 60,000, with a total cost of £8.6
million per year and that on a week by week

basis around 95% of people comply with their

reporting restrictions. There are also just over
500 individuals currently monitored using a
radio frequency bracelet, with a cost of £515
per month. The Minister described this as
“high cost”, although it should be noted that

this represents a sixth of the cost of detaining
an individual for one month. The third option
classed by the Home Office as an alterna-

tive to detention is bail, although as Bail for
Immigration Detainees argued, bail is only

an alternative to detention for those already
detained, and is more properly considered to
be a mechanism for release.*?

The Home Office policy contained within
the Enforcement Instructions and Guidelines
states that “wherever possible, alternatives to
detention are used”.* However, we were told
that in practice this policy is not acted upon.
The Chief Inspector of Prisons told us:

“We see little evidence during inspection
of casework files that existing alternatives
to detention have been considered and
assessed prior to a decision to detain and
on an ongoing basis when it is reviewed
periodically. Once detention is authorised,
detainees often struggle to access bail

or temporary admission due to a lack of
information about these and the lack of
advice.”*

Dr Alice Edwards of UNHCR described the
types of alternatives to detention currently in
use by the Government as lacking a cutting
edge approach. She described them as “very
traditional”.* Detention Action told the panel
that the UK has typically used enforcement-
based alternatives to detention and said that
these are “typically applied at the end of the
process, once the migrant has been refused
leave to remain, and after they have been
detained or identified as liable for detention.
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They operate at the individual level, as a way
for the individual migrant to be released or
not detained.” They told us that there has
been very little evaluation of the success

of the alternatives used in the UK, where
success measures overall compliance with the
immigration system.*

Detention Action also highlighted the two
pilots of residential alternatives to detention
for families which were run between

2007 and 2009, at Millbank in Kent and

in Glasgow, which they said were poorly
designed and executed, leading inevitably to
poor results, and told us that there is a risk
that poor research then entrenches previous
positions. Both pilots focused on families
who had reached the end of the immigration
process and involved moving families into
accommodation prior to their removal, rather
than allowing the families to remain in their
communities. As described by Detention
Action, “[o]utcomes were poor, from the
point of view both of individual welfare

and voluntary return and absconding rates.
Evaluations have suggested that the coercive
and end-of-process nature of the alternatives
led to a lack of trust between families and the
project staff.”*’

Dr Edwards told us that the options classed
by the Home Office as alternatives to
detention are not the alternatives that are
typically found to be the most successful
approach from work in other countries.
Rather than focusing only on the end-stage
enforcement, she described five factors that

make up an effective alternative approach:

1. Treating people humanely and with
dignity throughout the process;

2. Ensuring that people are given the
information they need to understand
the process and to understand their
rights and responsibilities and the
consequences for not complying with
those responsibilities;

3. Ensuring that adequate legal advice is
available;

4. Providing material support to allow
the individual to live in the community;

5. Individualised case management.*®

The International Detention Coalition told us
that the most successful alternatives to deten-
tion in terms of effective immigration control
were in fact community-based models, focus-
ing on constructive engagement rather than
enforcement. The International Detention
Coalition told us that successful alternatives
have a number of benefits, including high
levels of compliance, cost savings, and high
levels of voluntary return (see ).

Research carried out by the International De-
tention Coalition has found that:

“asylum seekers and irregular mi-
grants are more likely to accept and
comply with a negative visa or status
decision if they believe they have
been through a fair refugee status or
visa determination process; they have
been informed and supported through
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Box 1: The benefits of successful alternatives to detention
(Source: International Detention Coalition, written evidence)

“Compliance — alternatives to detention main-
tain high rates of compliance and appearance,
on average 90% compliance. A study collating
evidence from 13 programs found compliance
rates ranged between 80% and 99.9%. For
instance, Hong Kong achieves a 97% com-
pliance rate with asylum seekers or torture
claimants in the community, and in Belgium,

a pilot working with families facing removal
had an 82% compliance rate.

“Cost Savings — alternatives to detention cost
less than detention, on average 80% cost
savings with an annual daily cost of around
$100/day. A cost saving of 93% was noted in
Canada and 69% in Australia on alternatives
to detention compared to detention costs. In
addition independent returns in the EU and
Australia save approximately 70% compared
to escorted removals.

the process; and they have explored
all options to remain in the country
legally. In contrast, those individuals
who believe their case has never been
heard properly or who have felt that
the process has been unfair are more
likely to appeal a negative decision or
find another avenue to remain in the

country”.*

Dr Alice Edwards provided an example of
the Toronto bail programme, where individ-
uals have to sign a contract to say that they
agree to comply with the programme. She
told us that “one of the interesting things,
apart from the contract, is that they agree to

“Voluntary Return — alternatives to detention
increase independent departure and voluntary
return rates for refused cases, an average of
65% with up to 82% reported. Examples in
Canada, Australia and the US of both re-
fused asylum seekers and irregular migrants
demonstrated return rates of between 60%
and 69%, while Sweden reported an 82% rate
of return from the community among refused
asylum seekers.

“Additionally, successful alternatives to deten-
tion programs can reduce wrongful detention
and litigation; reduce overcrowding and long-
term detention; better respect, protect and
fulfil the human rights of migrants; improve
integration outcomes for approved cases; and
improve migrant health and welfare.”

engage in meaningful activities ... they need
to be engaged in vocational training and edu-
cation or, in the Canadian context it’s possi-
ble to work or engage in other meaningful ac-
tivities.” We were told of the people to enter
into this programme only 3.75% abscond.*°

Sweden and Australia - the case
management model

Also highlighted were the case management
systems used in Australia and Sweden, where
a case manager, who is not a decision-mak-
er, works with the migrant to provide a link
between the individual, the authorities and

49. International Detention Coalition (2011) There Are Alternatives: A handbook for preventing unnecessary immigration
detention, p.2947. Detention Action, Supplementary Written Evidence

50. Dr Alice Edwards, 3rd Oral Evidence Session, 18 November 2014
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the community. The case manager ensures
that the individual has access to information
about the process and can engage with their
case, and that the government has up-to-date
and relevant information about the person.’!
The systems used in Sweden and Australia
are expanded in more detail in the relevant
boxes below.

In order to examine the Swedish case further,
three of the panel members, the Chair Sarah
Teather MP, Vice Chair Paul Blomfield MP,
and David Burrowes MP visited the Swedish
Migration Board to meet with officials and to
see their facilities.

Prior to 1997, the Swedish National Police
were primarily responsible for implementing
detention policy in Sweden. Following public
and international criticism of the use of de-
tention accompanied by critical press report-
ing of breakout attempts, hunger strikes and
rioting, responsibility switched to the Swed-
ish Migration Board, which is accountable to
the Ministry of Justice.

During the visit, the panel members were
told that the goal of this transfer of respon-
sibilities was to give the detention premises

a more civil character and that detainees
should not be perceived as unlawful. This
was evident both in the way Migration Board
staff talked about detainees as “customers”
and the way in which the detention centre
was run and designed. The statistics show
that the average length of time spent in de-
tention is low by international standards — in
2013 it was just five days. This reflects the
role that detention plays in the immigration
system as the end point, and last resort, in an
early-intervention case management system
(see Box 2).

51. Detention Action, Supplementary Written Evidence

Box 2: Case Study - Sweden

The Swedish caseworker system for asylum
seekers uses a case management model based
on early intervention and a welfare and rights
framework. In Sweden, there is a presumption
against detention for asylum seekers, who are
normally registered at a regional reception
centre and supported with basic needs, legal
assistance and in some cases have work rights.
Asylum seekers meet regularly with a case
worker, who is responsible for informing
clients about the process and their rights,

as well as ensuring their well-being through
assessment, case planning and referral.

A strength-based approach is used to support
and build trust with asylum seekers as they
are prepared for all possible immigration
outcomes. This assists individuals to feel they
are given a fair hearing and are empowered
and supported to make their own departure
arrangements with dignity.

The effectiveness of this early-intervention
case management model means that Sweden
rarely has to resort to coercion when remov-
ing unsuccessful asylum seekers. Indeed, there
are only 255 detention places available in the
entirety of Sweden and the detention capacity
has been stagnant for the last decade.

In 2013, of the 14,011 asylum applicants
whose claim was unsuccessful and then left
Sweden, 76 % left voluntarily or through
assisted voluntary programmes. For the UK,
the comparable figure was 46 %. This was
despite Sweden receiving 54,259 asylum
applications that year, compared with 23,584
applications in the UK. During 2013, 2,893
people were held in detention in Sweden,
while 30,418 people entered detention in the
UK during the same year. The average length
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Box 3: Case Study - Australia (from
Detention Action further evidence)

Australia introduced case management-based
alternatives to detention in 2006, enabling it
to move away from detaining all in-country
asylum-seekers and irregular migrants.
Australia still maintains a policy of indefinite
mandatory detention for all non-citizens who
do not have a valid visa, yet in practice many
asylum-seekers and irregular migrants are
supported to resolve their immigration cases
in the community.

Australian alternatives programmes work
with migrants to better understand their
circumstances and resolve their immigration
cases. A single dedicated case manager
ensures that each migrant has appropriate
access to welfare assistance, legal advice and
advice on voluntary return. The programmes
had a compliance rate of 93%, with 60% of
those not granted a visa returning voluntarily,
despite often long periods in Australia and
significant barriers to return.

Community-based alternatives to detention
have since become established as a routine
part of Australian immigration control. The
majority of irregular migrants in Australia
(24,273 as at 30/04/14) have been released
on short-term Bridging Visas, which allow
them to live in the community pending the
resolution of their cases.

The Australian government now works
closely with a large number of civil society
organisations, including the Australian Red
Cross and the Salvation Army, to deliver these
programmes.

ALTERNATIVES TO DETENTION

of detention in Sweden in 2013 was five
days.’?

In 2015, Sweden expects to receive around
100,000 asylum applications, but has no
plans to expand its use of detention. Further-
more, there were significant differences in
the style of detention. In stark comparison to
the way in which IRCs in the UK are increas-
ingly being designed as category B prisons

(a topic we cover in more detail in Part 2 of
this report), the detention centre the panel
members visited in Stockholm was focused
on accommodation rather than detention.
Staff did not wear uniforms and there was a
focus on dynamic security — staff remain safe
through focusing on detainees as individuals
and building good relationships, rather than
through discipline.

The United States

Grant Mitchell from the International Deten-
tion Coalition told us that there has recently
been a big shift in the use of detention in the
United States. The United States is the highest
detainer of people for immigration purposes
in the world —in 2011, 429,000 individuals
were detained at some point - and we were
told that President Obama wanted to reduce
the use of detention so that only high-risk cas-
es were detained. Grant Mitchell added that
to do this, a new position was created within
the Department of Homeland Security that
was an NGO liaison. A working group with
NGOs was formed to find “the middle ground
of two issues ... How does the state resolve
the case that they think something needs to
happen; and then for the individual how can
we be sure all their options are explored?”%3

52. http://www.migrationsverket.se/English/About-the-Migration-Board/Facts-and-statistics—/Statistics.html); Table
as_01, Immigration Statistics - July to September 2014; Table rv_06, Immigration Statistics - July to September 2014; EMN
Sweden (2014) The use of detention and alternatives to detention in the context of immigration policies in Sweden
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ALTERNATIVES TO DETENTION

The Department of Homeland Security set out
the principles of their detention reform, which
included prioritising “efficiency throughout
the removal process to reduce detention costs,
minimize the length of stays and ensure fair
proceedings.>*

The US also developed a risk assessment tool
designed “to balance vulnerabilities with oth-
ers factors, such as risk of flight and danger to
the community, enabling decisions to be taken
in respect of release and the types of condi-
tions, if any, to be imposed”.*> Additionally,
the action plan included exploring alternatives
to detention. The fact sheet produced by the
Department of Homeland Security set out the
cost advantages of using alternatives to deten-
tion (ATD):

“ATD costs substantially less per day than
detention: the most expensive form of ATD
costs only $14 per day compared to the
cost of detention, which varies per facility
but can exceed $100 per day.”*¢

The evidence received by the panel shows

that alternatives to detention utilised by other
countries are able to fulfil the government’s
desire to maintain effective control of their
borders without detaining a large number of
people for considerable amounts of time. Key
to these successful alternatives is a focus on
front-loaded case-working, where individuals
and families are engaged with right at the start
of the process. The process needs to be clear,
with applicants receiving all the relevant in-
formation in an understandable and digestible
way. The evidence we received shows that suc-

Box 4: Case Study - The United
States (From Detention Action
further evidence)

The Lutheran Immigration and Refugee Ser-
vice (LIRS) has developed a supervised release
and assistance programme based on individ-
ualised assessments of community ties, risks
and previous compliance. LIRS coordinates a
network of 20 local NGOs in seven communi-
ties around the United States. Immigration of-
ficials identify detainees as suitable for release,
and LIRS coordinates referrals to local partner
organisations. The local NGOs provide com-
munity support to enable compliance with
conditions of release, in particular appearance
at removal hearings. Case management ena-
bles migrants to access services including legal,
medical, mental health, housing and education.

The United States Conference of Catholic
Bishops also conducts assessments of migrants
in detention who may be suitable for release.
In most cases, immigration officials agree to
use discretion available to them to release.
Released migrants, of whom around a third
are ex-offenders, receive support and infor-
mation, including on voluntary return, from
partner organisations in the community.

cessful systems are able to maintain high levels
of compliance at a considerably lower cost to
individuals, communities and the public purse.

From what we were told throughout the course
of the inquiry, the experience of detainees and
those who represent them is that currently the

53. Grant Mitchell, International Detention Coalition, 3rd Oral Evidence Session, 18 November 2014

54. U.S. Department of Homeland Security (2009) ICE Detention Reform: Principles and Next Steps http://www.dhs.gov/

xlibrary/assets/press_ice_detention_reform_fact_sheet.pdf

55. UN High Commissioner for Refugees (UNHCR), Canada/USA Bi-National Roundtable on Alternatives to Detention of
Asylum Seekers, Refugees, Migrants and Stateless Persons, February 2013, available at: http://www.refworld.org/do-

cid/515178a12.html

56. U.S. Department of Homeland Security (2009) ICE Detention Reform: Principles and Next Steps
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system in the UK is overly focused on end-
stage enforcement, without investing in good
decision-making, quality human interactions
and accurate risk assessments. As we explore
in more depth in the second part of this report,
detainees frequently report that they do not
know what the status of their case is and that
they do not receive the information they need
to successfully navigate the system. They also
report that they experience being treated with
mistrust and disrespect, both in their one-on-
one interactions with staff discussing their
case and when subject to enforcement, and
that the system as a whole feels indifferent to
the context and difficulties of their lives. The
panel believe that it is not good enough to
treat anyone at any stage of the immigration
process with a lack of basic human courtesy
and respect, even when they have exhausted
all stages of appeal to remain in the UK.

During discussions with officials working

in detention centres in Sweden, one official
remarked to the panel members that their
focus was on “allowing people to leave with
their heads held high.” The evidence we heard
during this inquiry suggests that the experience
of detainees in the UK is the opposite.

We believe that there needs to be a shift in
the way that the Home Office approaches
immigration casework, away from a reliance
on end-stage enforcement and towards
engagement and compliance.

There also exists within the UK context
a precedent for reforming the use of

immigration detention. In 2009, 1,119
children entered immigration detention in
the UK’” and, in the lead up to the General
Election in 2010, a number of organisations
campaigned to end the use detention of
children for immigration purposes. Following
the formation of the Government, the
Coalition Agreement included a commitment
to end the detention of children for
immigration purposes. In December 2010
the Government announced a new process
for working with families who are applying
for asylum in the UK including strengthening
decision-making by working with UNHCR
to improve decisions and created a specialist
group of family case-owners.

The main reform was the creation of a new
approach to working with families where an
adult family member is liable for removal.
The House of Commons briefing note on
the policy says that the approach aimed “to
encourage refused families to comply with
instructions to depart from the UK at an
earlier stage, such as by giving them more
control over the circumstances of their
departure.”’®

The new system introduced a stepped
approach for working with these families:

families have a dedicated
family conference to discuss future options
and the specific option of assisted return.

families who do not
choose to take up the offer of assisted return
are given at least two weeks’ notice of the
need to leave and the opportunity to leave
under their own steam.
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3: Ensured return: only once all appeal rights
have been exhausted and the assisted and re-
quired return stages have been exhausted can
enforcement action be considered. An Indepen-
dent Family Returns Panel was created to help
to ensure that individual return plans take full
account of the welfare of the children involved.

4: Pre-departure Accommodation and the
Family Returns Panel: As a last resort, the
Independent Family Returns Panel will have
the option of referring families to pre-depar-
ture accommodation. Families sent there on
the Panel’s recommendation will already have
had the option of other ensured returns. The
pre-departure accommodation is only for use
by families with children and stays that are for
a maximum of 72 hours.

This new approach has resulted in a steep
decline in the number of children detained for
immigration purposes. In the year to Septem-
ber 2014, 131 children entered detention.>’
This included 50 entering Cedars, and 65 at
the Family Unit at Tinsley House (usually bor-
der cases where a decision is pending regard-
ing admission or removal). The remaining 16
cases involved children being detained either
at Short Term Holding Facilities or in adult
IRCs. In his report following an inspection of
Campsfield House IRC in August 2014, the
Chief Inspector of Prisons stated that three
children had been held in the IRC since the
beginning of 2013, two of whom had been
incorrectly assessed as adults. Disappointing-
ly, the third child was detained at the IRC for

59. Table dt_02, Immigration Statistics - July to September 2014

three days despite the Home Office’s records
showing that they were 17 years old as an
official had deemed their detention ‘appropri-
ate’.®* While the inquiry panel welcomes the
considerable reduction in the use of detention
for children, we are concerned that a number
of children are being detained in adult facilities
and urge the Government to address this issue.

Nevertheless, there is no doubt that this new
process is a very significant step forward. No
longer detaining children and their families
has not resulted in a collapse in enforcement.
Indeed, the opposite appears to be true. The
Home Office’s evaluation of the family-returns
process found that most families complied
with the process and there was no increase in
absconding. The evaluation also found that,
although voluntary and assisted-voluntary re-
turns had not increased under the new process,
the level of assisted-voluntary returns had
stayed level contrary to wider trends in the
immigration system which saw a decrease in
voluntary and assisted-voluntary returns.®!

The new process was put into legislation when
the Immigration Act 2014 received Royal
Assent. While the panel is aware that there
are legitimate concerns over the operation of
the family-returns process,®* we believe that it
shows that reform is possible within the UK
context and indeed that this reform does not
prevent immigration control. We recommend
that the Home Office actively seek to learn
from this example and apply the lessons more
widely to the use of detention of adults.

60. HM Chief Inspector of Prisons (2014) Report on an unannounced inspection of Campsfield House Immigration Removal
Centre, p.23 - https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2015/02/Campsfield-

House-web-2014.pdf

61. Home Office (2013) Evaluation of the new family returns process - https://www.gov.uk/government/uploads/system/

uploads/attachment_data/file/264658/horr78.pdf

62. See, for example, Bail for Immigration Detainees, Written Evidence, Refugee Council, Written Evidence, Barnardos (April
2014) Cedars: two years on - available from http://www.barnardos.org.uk/16120_cedars_report.pdf
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We are concerned that there is currently no
maximum time limit on the length of time
individuals can be detained for immigra-

tion purposes. This lack of a time limit has
several negative consequences, including, in
far too many cases, protracted detention. As
the evidence considered above shows, longer
periods of detention are less likely to result in
that individual being removed from the Unit-
ed Kingdom, making that period of detention
fruitless. Furthermore, the cost for the individ-
ual is considerable, as is the cost to the state.

We agree with the Immigration Minister who,
while giving evidence to the Home Affairs
Select Committee responding to a question
from inquiry panel member Julian Huppert
MP, said “I certainly do not want to see peo-
ple sitting in immigration removal centres

for extended periods of time because I do not
think this does anybody any good.”®

Current Home Office policy, to a large extent,
reflects this where it refers to detention being
for the shortest possible time and that alterna-
tives to detention must be considered. Deten-
tion should be used as a last resort. However,
the evidence heard by the inquiry is clear that
in practice this policy is not being adhered to
or having its desired effect.

We believe that the United Kingdom has

a proud tradition of upholding justice and
the right to liberty. However, the continued
use of indefinite detention puts this proud
tradition at risk. The medical evidence
available shows that detention beyond one
month has significant mental health impacts.
Furthermore, the statistics show that, while
the majority of detainees are held for fewer
than 28 days, prolonged periods of detention

LOOKING TO THE FUTURE IN THE UNITED KINGDOM

Detention used sparingly and for the shortest amount of time necessary

are unlikely to result in removal. International
best practice shows that it is possible to detain
fewer people for shorter amounts of time
while maintaining effective border controls.
We recommend that a maximum time limit

of 28 days should be introduced and that

this should be set in statute. This is in line
with international best practice. Additionally,
decisions to detain should only be taken as a
genuinely last resort and to effect removal.

Witnesses told us that in some cases, where
a time limit has been set, “there’s a tendency
to let people stay until the maximum time
limit rather than perhaps the time limit that
they should have been in detention.”®* We
are concerned that with current Home Office
practice, setting a time limit alone could
result in setting a new norm for all periods
of detention, when in fact detention, where
used, should always be for the shortest
possible time. We therefore also recommend
that, as well as introducing a 28 day time
limit on detention, the Government should
introduce a robust system for reviewing

the decision to detain early in the period

of detention. This system might take, for
example, the form of automatic bail hearings,
a statutory presumption that detention is to
be used exceptionally and for the shortest
possible time, or judicial oversight, either in
person or on papers. We recommend that
the Government pilot these approaches and
evaluate their effectiveness.

To accommodate these changes, the
Government will need introduce a much wider
range of alternatives to detention affecting

the entire process of the immigration system.
There are numerous examples of alternatives
being used to good effect in other countries

63. Home Affairs Select Committee, Oral Evidence: The work of the Immigration Directorates 2014 Q2, HC712, Q135
64. Dr Alice Edwards, UNHCR, 3rd Oral Evidence Session, 18 November 2014; see also Bingham Centre for the Rule of Law,

written evidence
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that achieve high levels of compliance with the
immigration system through a more intensive,
front-loaded casework system, a focus on the
dignity of the applicant and opportunities

to connect in the community in normal
human ways that make absconding unlikely
and compliance more usual. These systems
are based on a common sense approach to
working with people. These alternatives not
only result in high levels of compliance, but
they are also considerably cheaper than our
current system which, particularly in the case
of asylum, could be characterised as low-
level initial engagement and support, lengthy
decision-making of variable quality, and
expensive ineffective end-stage enforcement.

To achieve this, there will need to be a change
in culture, from relying only on enforcement
to achieve results, to investing in engagement.
Given the scale of the task, we recommend

that the incoming Government after the Gen-
eral Election should form a working group to
oversee the implementation of the recommen-
dations of this inquiry. This working group
should be independently chaired and contain
officials from the Home Office as well as
representatives from NGOs in order to widen
their thinking and approach. The working
group should produce a time-plan for intro-
ducing a time limit on detention and the cre-
ation of appropriate alternatives to detention,
drawing on the best practice that is already in
place in other countries.

A key task of the working group will be to
create a method for transferring to a system
where there is a time limit. Those currently
held in detention should have their detention
reviewed and if there is no prospect of remov-
al within 28 days from that review, arrange-
ments for their release should be initiated.
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The Detained Fast Track (DFT) operates
within the detention system but, whereas most
detention decisions are taken to effect the
return of an individual with no right to stay in
the UK, the DFT can be used to detain asylum
seekers while their case is being decided.

The Detained Fast Track has its roots in a
scheme introduced in 2000 known as the
Oakington scheme. In a written statement to
Parliament, the then Minister for Immigra-
tion, Barbara Roche, explained that asylum
seeking adults, families and children would
be detained under the scheme at Oakington
Reception Centre “where it appears that their
application can be decided quickly, including
those which may be certified as manifestly
unfounded.”® In 2003, the Oakington scheme
was expanded to single male applicants de-
tained at Harmondsworth and in 2005 wom-
en began to be processed through the DFT at
Yarl’s Wood. Initially, cases considered suitable
for the DFT were limited to those from coun-
tries where the Home Office deemed there

to be no general risk of persecution. In May
2003, this limitation was removed.

The DFT originally formed part of the then
Government’s response to a sharp rise in
asylum applications. In 2000 the UK received
over 80,000 asylum applications and these
peaked two years later when 84,132 applica-
tions were made.® This increase was largely
driven by an increase in applications from
Afghanistan and the Middle East. In a recent

65. HC, 16 March 2000, Vol 364, Col 385WS

66. Table as_01, Immigration Statistics - July to September 2014

ASYLUM APPLICANTS AND THE DETAINED FAST TRACK

High Court judgment regarding the lawfulness
of the DFT which is discussed in more detail
below, Mr Justice Ouseley set out the purpose
of the scheme:

“...the purpose of detaining 13000 out of
some 84000 asylum applicants in the year,
was to obtain speedy decisions for those in
the fast track and those in the increasing
queue behind them. Their detention was
necessary to achieve the objective of hold-
ing 150 interviews a day-which required the
avoidance of even small delays; cases were
selected as suitable for fast-tracking.”¢”

This echoes the House of Lords ruling on the
lawfulness of the DFT in 2002:

“In a situation like the present with huge
numbers and difficult decisions involved,
with the risk of long delays to applicants
seeking to come, a balancing exercise has
to be performed. Getting a speedy decision
is in the interests not only of the applicants
but of those increasingly in the queue.”®®

Since then the number of applications has de-
clined and since 20035 has been relatively sta-
ble. In 2013, 23,584 applications were made.
In contrast, allocation to the fast track has
increased from 1,672 applicants in 2008, to
2,571 in 2010, and to 4,286 during 2013.%° At
the end of September 2014 there were 22,879
asylum applications pending a decision, an in-
crease of 48% over the previous 12 months.”

67. R (Detention Action) v Secretary of State for the Home Department [2014] EWHC 2245 (Admin), paragraph 31

68. R(Saadi and Others) v SSHD [2002] UKHL 41, [2002] 1WLR 3131

69. HM Inspectorate of Prisons and the Independent Chief Inspector of Borders and Immigration (December 2012) The
effectiveness and impact of immigration detention casework: A joint thematic review by HM Inspectorate of Prisons and

the Independent Chief Inspector of Borders and Immigration, p.8 - http://icinspector.independent.gov.uk/wp-content/
uploads/2012/12/Immigration-detention-casework-2012-FINAL.pdf and Table as_11, Immigration Statistics - July to

September 2014

70. Table as_01_qg, Immigration Statistics - July to September 2014
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The panel is extremely concerned that despite
the stable number of asylum applications, as
well as the Government’s increasing reliance
on the Detained Fast Track, the number of
outstanding applications has almost doubled.

The DFT runs in parallel to the ‘Detained
Non-Suspensive Appeal’ (DNSA) procedure.
Under the DNSA, an asylum applicant from

a list of designated safe countries is detained
while their application is determined. If it is
refused, there is no in-country right of appeal.

The timescales for the DFT and the DNSA are
set out in Home Office guidance: “For DNSA
cases, the indicative timescale from entry to
the process in the appropriate Immigration
Removal Centre (IRC) to decision service will
be around 10-14 days. For DFT cases, the
respective indicative timescales for decision
service will usually be quicker.””' Cases in the
DFT are also subject to the fast-track appeals
process governed by The Asylum and Immi-
gration Tribunal (Fast Track Procedure) Rules
2005. Under those rules, an individual who is
refused asylum has two days to give notice of
their intention to appeal. The appeal should
then be determined within the next two days,
with a decision served within 48 hours. In
September 2013, the average time between
entry onto the DFT and exhaustion of appeal
rights was 23.5 days.”

Refusal rates for cases decided within the DFT
are much higher than those considered in the
non-detained asylum system. In 2013, 84% of
the initial decisions taken resulted in refusal
and a further 12% were withdrawn prior to

the decision. In the non-detained process, 63 %
of applications that received a decision were
refused. 7

We were told that the timescale faced by those
in the DFT leaves asylum seekers “confused
and disorientated” as a result of “limited or
late information, lack of interpreters or trans-
lated materials, lack of literacy, the stress of
detention and isolation from support and their
communities.””* Witnesses also explained how
asylum seekers become distressed by the lack
of time they are given to gather evidence to
support their case.”

‘J’ fled The Gambia as she came from a family
of cutters for female genital mutilation but
did not want to be a cutter herself. She was
detained on the DFT in Yarl’s Wood and told

us about her experience:

“I was in fast track, I have my interview, my
screening interview was in Croydon, that’s
when they detained me. So I have my big
interview after two days when I was in
detention, I have my big interview without
a lawyer, without an interpreter. I asked for
an interpreter with three different languag-
es in my country because I can speak those
languages very comfortably, Mandinka,
Sunna and Wolof. But I didn’t have any of
those interpreters. They said that my En-
glish is good so that I can go on with my
screening. I know one hundred percent that
it’s not good for me to go for a screening.
It’s getting better because I’'m talking a lot
and ’'m having English classes. The legal
process in detention is just bad because I

71. Detained Fast Track Processes - https://www.gov.uk/government/uploads/system/uploads/attachment_data/

file/370322/Detained_Fast_Track_Processes_v6_0.pdf
72. Liberty, Written Evidence

73. Tables as_01 and as_12, Immigration Statistics - July to September 2014

74. Detention Action, Written Evidence

75. Independent Monitoring Board, Harmondsworth, Written Evidence
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think they just made fast track just to get
» 76

rid of people”.

A number of witnesses did not believe that

the screening process for the DFT was able

to prevent individuals who, according to the
Home Office’s own guidance, aren’t suitable
to be detained on the fast-track from being al-
located to it. This guidance sets out the groups
of people who are unlikely to be suitable:

Women 24 weeks pregnant or over;

Applicants with health conditions
needing 24 hour medical care;

Disabled applicants, except the most
easily manageable

Applicants with infectious and/or
contagious diseases;

Applicants with severe mental health
problems

Where there is evidence that appli-
cants have been tortured;

Children (under 18 years old) and
families with dependent children;

Victims or potential victims of traf-
ficking as decided by a ‘competent
authority’””

The Home Affairs Select Committee came to
the view in 2013 that one third of all cases
allocated to the fast-track had been allocated
incorrectly. UNHCR told us that the screening
process failed to prevent vulnerable and trau-
matised people, including victims of torture,
from being detained on the DFT:

“DFT safeguards to identify vulnerable

and traumatised individuals are not ade-
quate. UNHCR noted that a high number
of individuals who enter the DFT are later
released. Even among those who remained
within the DFT, UNHCR identified that
vulnerable people and applicants with com-
plex cases which are not suitable for being
decided quickly were routed into the DFT.
This includes individuals who claim to be
victims of rape or trafficking. UNHCR con-
siders that the DFT is not a suitable proce-
dure for [refugee status determination], and
as it is accompanied by detention, is partic-
ularly inappropriate for certain categories
of asylum-seekers.””

These concerns were shared by the Chief In-
spector of Borders and Immigration when he
inspected the DFT in 2011. In that inspection,
the Chief Inspector looked at 114 files and out
of that 114, nine had been released before a
decision had been made and a further 25 left
detention without being removed from the
UK. The Chief Inspector, in a telling remark,
said that “we accept that the screening pro-
cess, however tailored to the specifics of the
DFT, cannot fully prevent unsuitable people
from being placed in the DFT.”” The report
also said that case owners told the inspection
team that it was not until the asylum inter-
view that complexities could emerge and it

was known whether a claim was suitable for
the DFT or not.

Last year, a legal challenge to the operation
of the DFT was launched in the High Court.
In the judgment, Mr Justice Ouseley found
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that the current screening process is “not as
focused on the issue of fairness as it should
be”.%% Liberty told us that the screening
process must become more focused on the
suitability of individuals for detention. It is
perhaps telling of the failures of the screening
process that Liberty felt they had to recom-
mend that “in the case of potential trafficking
victims ... screening officers must be trained
to be alert to trafficking indicators and must
ensure that individuals are directed to the Na-

tional Referral Mechanism, rather than onto
the DFT”.%

We were told that, in the same legal challenge
mentioned above, the most severe criticism
of the DFT related to effective access to legal
assistance. Detention Action said that asy-
lum-seekers on the DFT in Harmondsworth
were having to wait, on average, for a week
before being allocated a lawyer. Given the
timescales of the DFT, this means that the
lawyer is allocated shortly before the substan-
tive interview resulting in the asylum-seeker
often having only 30 minutes with their law-
yer to explain their case to receive advice.®?

In the judgment, Mr Justice Ouseley said:

“I am satisfied that all the evidence taken
together shows that the need for time for
proper advice with time to act on it, be-
yond what the DFT allows, and the need
for time for the effective safeguards prop-
erly to operate, is not fully appreciated at
all stages and levels, partly through a desire
to keep a case on track once it is in the
fast-track. The upshot is that the DFT as

operated carries an unacceptably high risk
of unfairness...”%3

In answer to a written question in the House
of Lords, Lord Bates set out the steps the
Government were taking in response to the
judgment. Of the screening process, he said:

“The judgment observed that the cur-

rent asylum screening process did not do
enough to identify and exclude from DFT
vulnerable people or those with particularly
complex claims. We have since changed the
questions asked in the screening interview
to help address this issue and there is an
ongoing review of the screening process
that incorporates discussions and input
from external stakeholders.”%*

On access to legal representation, he added
that the Home Office had implemented

new arrangements “that ensured that legal
representatives are allocated to asylum
claimants that require them ... on the day

of induction to DFT or, where that is not
possible, no later than 2 working days

after induction.” Furthermore, the new
arrangements would make sure that “there are
4 clear working days between the allocation
of a lawyer and the asylum interview except
where the asylum claimant and lawyer advise
that they want an earlier interview.”%’

Over and above the criticisms of the way the
DFT process operates, a number of those who
submitted evidence to the inquiry told us that
the principles of the DFT were flawed. Liberty
described the DFT as “detention for adminis-
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trative convenience” and argued that it is “an
unacceptable departure from our best tradi-
tions of liberty.”8¢

Dr Alice Edwards, of UNHCR, said that the
DFT was unique in the world:

“There are some other industrialised coun-
tries that have mandatory detention but

it’s not related to accelerated processing.

So the UK is somewhat unique in having a
detained fast-track — in other words, accel-
erated processing with detention, automatic
detention attached, and, in fact, you can
only really say that it’s rather perverse that
persons who have manifestly founded cases
—in other words are highly likely to be suc-
cessful — would be the ones also in deten-
tion. That seems to be highly counterintui-
tive of a good practice and that’s something
that we would like to see changed.”®”

We believe that there remains a need to decide
straightforward asylum applications through
an expedited procedure and are alarmed by
the increase in outstanding claims. However,
we are concerned that within the Detained
Fast Track the focus is on detention rather
than making quick, high quality decisions.
Additionally, the failures of the screening
process and the inherent stressful environment
of being detained are not generally conducive
to allowing asylum seekers to receive the
support they need and are entitled to and are
counter-productive to high quality decision
making.

We recommend that the Government takes
urgent steps to reduce the number of
outstanding claims. While the need for a
fast track procedure still exists, we do not
believe that this necessitates a presumption
of detention and we reiterate our belief that
detention should be a last resort and for the
shortest possible time.
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PART 2

In Part 1 of the report we recommended that
the immigration system is reorganised and
refocused so that far fewer people are detained
and that those who are detained are subject to
a maximum time limit in detention of 28 days.
Part 2 of this report focuses on the conditions
of detention in the current system operated by
the Home Office. Many of the most serious
problems we discuss below are exacerbated by
the number of people detained, the indefinite
nature of detention, and the focus on enforce-
ment. Where appropriate, we make recommen-
dations relating to the current system.

Over the last twenty years, many inquiries and
reports have been published into the workings

CONDITIONS IN DETENTION

‘]’ told the panel about her first thoughts
when she arrived at Yarl’s Wood:

“So I was scared for the first time. I was
very scared. Until when I got to Yarl’s
Wood. So getting inside Yarl’s Wood, the
process before you even reach inside Yarl’s
Wood, showed me that this place you are
going to, I don’t think it will be easy to
come out from here because it was very
tough to get in. So in that case you always
think it will not be very easy to come out.
And then I start thinking of what happened,
why am I in this prison? Then all that fear
and all those thoughts came back to me as
anger. | was so angry in detention.

88. ‘)’, 1st Oral Evidence Session, 17 July 2014
89. Mortada, 2nd Oral Evidence Session, 6 November 2014

of the current immigration and asylum system
as well as into the operation of the detention
estate specifically. Few of these reports appears
to result in meaningful action by the Home Of-
fice and the repetitive nature of the constructive
suggestions for improvement can lead to fa-
tigue and unwillingness to engage among those
who want to see an effective system. We rec-
ommend that a literature review is undertaken
by the Home Office to collate the recommen-
dations for improvement of the immigration
and asylum systems, including case-working
and the use of detention, that have been made
in successive reports, drawing out common
themes with a view to analysing what progress
against these recommendations has been made.

“The thing is, why I was angry is I always
think that I hadn’t committed a crime in
this country. Only thing I was asking was
for protection. But I ended up seeing myself
in prison. People call it Yarl’s Wood deten-
tion, it’s not detention, it’s prison. They just
want to make the name beautiful from out-
side but it’s not a detention, it’s a prison.”%$

Mortada, who spent eight months in deten-
tion, said “all they do, they let you go into the
courtyard. Nothing to do to occupy you. There’s
no internet; there’s no pool table or game facil-
ities. There’s nothing. Even the library —it’s a
very small library and there’s just not that much
to do in there. Just sitting doing nothing.”*’
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While spending a day in Yarl’s Wood IRC, Sar-
ah Teather MP was allocated a cell to experi-
ence the living conditions of detainees in the
centre. In comparison to the living conditions
in the detention centre in Sweden, the cell was
bare, shabby, impersonal and the centre noisy.
Of particular note were the sanitary towels
stuck to the air vents in the walls. When she
inquired why women do this, she was told it
was to stop the noise travelling from one cell
to another. Dr Katy Robjant told us that many
of the sounds people hear in detention centres,
such as screaming and keys jangling, act as
reminders of previous traumatic experiences.”

The purpose of Immigration Removal Centres,
or detention centres as they were known at

the time, was set out in the Detention Centre
Rules 2001:

Given this purpose of IRCs, we are concerned
about the increasing use of facilities that are
either built to Category B prison standards
(such as Harmondsworth, Colnbrook and
Brook House), or that were previously
designated as prisons (such as The Verne and
Morton Hall). The Association of Visitors to
Immigration Detainees told us that “we are
concerned that the trend towards use of high
security physical spaces to hold people for
administrative purposes is exacerbated by an
increasingly punitive approach inside.”**

CONDITIONS IN DETENTION

“3.—(1) The purpose of detention centres
shall be to provide for the secure but
humane accommodation of detained
persons in a relaxed regime with as much
freedom of movement and association as
possible, consistent with maintaining a safe
and secure environment, and to encourage
and assist detained persons to make the
most productive use of their time, whilst
respecting in particular their dignity and the
right to individual expression.

(2) Due recognition will be given at
detention centres to the need for awareness
of the particular anxieties to which detained
persons may be subject and the sensitivity
that this will require, especially when
handling issues of cultural diversity.”*!

IMMIGRATION REMOVAL CENTRES OR PRISONS?

In their written evidence, the Church of
England described recently built IRCs:

“What has been built ... is not just pris-
on-like. It looks like a prison: harsh straight
lines, built to high-security standards, bare
of anything to soften the feel of the interior.
It sounds like a prison — large echoing open
wings. It feels like a prison: the attempts to
call the places where the detainees sleep a
‘room’ is confounded by the fact that they
are manifestly cells. The toilets have no

90. Dr Katy Robjant, 1st Oral Evidence Session, 17 July 2014; see also African Community Centre, Written Evidence
91. The Detention Centre Rules 2001 - http://www.legislation.gov.uk/uksi/2001/238/contents/made

92. The Association of Visitors to Immigration Detainees, Written Evidence
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seats, just a solid steel bowl. It smells like a
prison: that toilet is inside the cell. In many
cases, the detainees — who are prisoners, in
any normal sense of the word — have to eat
in those cells beside the toilet.”??

Nick Hardwick talked about the redesigna-
tion of prisons as IRCs and said that “their
physical security and the culture in the estab-
lishment is still very much that of a prison
rather than immigration removal centre.””*
Shami Chakrabarti, when reflecting on her
visit to Colnbrook IRC, told the panel that
“these places feel like prison, let’s be clear
about that, you can call them whatever you
like these places are places of custody and
they feel like prison, and these people are
prisoners.”” The Chair of the Inquiry, Sarah
Teather, on visiting Colnbrook herself was
surprised that the toilets in cells do not have
doors, just a curtain that was often poorly
fixed to the wall.

Home Office statistics show that the five most
populated IRCs at the end of September were
Harmondsworth, Morton Hall, Dover, Brook
House and Colnbrook. Between them, 2,049
people were detained in these centres, which
was 60% of the total number of detainees in
IRCs.?¢ All of these centres are either former
prisons (Dover and Morton Hall), or have
been built to Category B standards (Harmond-
sworth, Brook House and Colnbrook), which
would appear to contradict the Home Office’s
own policy of maintaining a relaxed regime.

During their visit to Harmondsworth and
Colnbrook, the management team from Mitie

told David Burrowes MP and Paul Blomfield
MP that they took steps to impress upon their
staff that the IRCs are not prisons and in a
written response to the panel they said that
they did not want to create “a management
culture based upon prison delivery.”?” The
panel members were shown the improvements
to the IRCs that Mitie have implemented since
taking over the running of the centres in Sep-
tember 2014. These included the redecoration
of the centres in lighter colours and the ex-
tension of a hairdressing training programme.
However, while these improvements are
welcome, such improvements focus on making
a better community within the centres and

are only required due to the prolonged deten-
tion of detainees. They do not, nor can they,
address the problems caused by prolonged
detention discussed throughout this report.
Furthermore, despite the cosmetic changes
that have been made, it is impossible to escape
the fact that both centres are built to Category
B standards and the cells are exactly that, cells.

We are concerned at the increasing use of
detention centres that make use of conditions
tantamount to high security prison settings to
detain people who are being held solely under
immigration powers and we agree with the
Chief Inspector of Prisons when he says that
such conditions are “inappropriate for im-
migration detainees and contribute to worse
outcomes for those held there.””® We recom-
mend that detainees are only held in suitable
accommodation that is conducive to an open
and relaxed regime.
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A number of witnesses said that the current
restrictions on internet access in IRCs are
inconsistent and disproportionate.” In
response to a Parliamentary Question, the
Minister for Modern Day Slavery and
Organised Crime set out the current policy
regarding internet access:

“Internet access is not standardised across
all IRCs although a review of access
is being undertaken to address this.

“Suppliers operating IRCs on behalf of the
Home Office use specialised software
which screens out prohibited categories of
sites or sites whose addresses

contain prohibited key words rather than
blocking individual website addresses.

“Prohibited categories are based on safety
and security concerns, for example
potential terrorist or pornographic sites.”!%

We were told that, in practice, detainees

are often blocked from accessing sites that
appear to have no security risk. These include
the websites of Amnesty International, the
BBC, IRC visitors groups, foreign language
newspapers and other NGOs. The panel
were particularly alarmed by reports that
areas of the inquiry’s own website were not
accessible in some IRCs. It is difficult to see
what security risk a cross-party parliamentary
inquiry could pose.

Some of the restrictions were covered in HM
Chief Inspector of Prison’s report following an
inspection of Haslar IRC in February 2014.1%

The report described how “some relevant
websites were inappropriately blocked”

and that “there was no access to Skype or
social networking sites.” The report goes

on to say that: “The officer on duty in the
internet suite could unblock any site. When
we visited, the officer agreed to unblock the
Bail for Immigration Detainees’ website but
not Amnesty International’s without more
senior approval.” Additionally, when visiting
Harmondsworth and Colnbrook IRCs, David
Burrowes MP and Paul Blomfield MP were
told that while Mitie, the private contractor
who run the two centres, maintain the filter, it
was Home Office policy to prevent access to
social media.

This practice is in contrast to that witnessed
by panel members who visited a detention
centre in Sweden. When the issue of internet
access was raised with officials at the
detention centre, the panel members were told
that access to social media was facilitated as it
made it easier for detainees to stay in contact
with family and friends both in Sweden and
abroad. This made it easier for detainees to
plan for their return home.

The restrictions on internet access in IRCs in
the UK appear to be excessive, unnecessary,
counter-productive and contribute to the
prison-like atmosphere of the centres. The
restrictions to sites of groups who offer advice
and support to detainees is inexplicable,
particularly given the problems many
detainees have accessing legal representation
and advice inside the centres, a topic we
discuss in more detail below.
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The restrictions on the use of social media
should be lifted, with detainees allowed to
use resources such as Skype and Facebook
to keep in touch with friends and family
outside the centres. This is particularly vital
for those who will subsequently be returned

Individuals detained in IRCs may face any
number of legal processes. They may have

an ongoing immigration case with the Home
Office, an ongoing asylum case, be facing a
deportation order, applying for immigration
bail or challenging the lawfulness of their con-
tinued detention.

We were told of a number of barriers to ac-
cessing legal representation in detention. Bam-
idele told us that while he was in detention:
“For a period of 7 months, I did not have a
single solicitor. I had to see them by myself, to
write, to caseworker, to High Court, to asy-
lum tribunal, I write by myself. I was prevent-
ed from having a solicitor. I didn’t have any
solicitors.” 102

Similar accounts were given by others with
experience of being detained. ‘]’ told us that:

to their home country and who want to make
connections in order to prepare for return. We
recommend that the restrictions on internet
access should be far less restrictive and akin
to the parental controls that are used in
households across the country.

“...in detention I never had a lawyer, never
had access to any lawyer. Any lawyer that I
tried they all said that my case is weak and
they cannot take me. So they were dropping
me. So I was so stressed in Barry House
because by then I was always thinking that
I could go back to detention any minute or

that I could be deported at any minute”.!%3

Statistics relating to how many detainees have
legal representation are usually only made
available when the Chief Inspector of Prisons
carries out a survey during an inspection of
an IRC. In 2013, following an inspection of
Brook House the Chief Inspector said that
“61% of detainees said that they had a law-
yer, 31% that they received legal aid and 39%
that they received a legal visit.”'* He added
that “[t]he legal advice surgeries were unable
to meet demand, and some detainees were
unable to seek legal advice before they were
removed.” For Harmondsworth, the Chief In-
spector reported that 60% of detainees had a
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lawyer, 48 % received legal aid, and 33% had
been visited by their lawyer.!%

For most people in detention, the only way to
access a publicly funded lawyer is through a
legal surgery. Legal firms are granted contracts
to provide legal advice at the surgeries and
Kay Everett from the Immigration Law Prac-
titioners’ Association, who is also a solicitor
at one of the firms with an exclusive contract,
told us about the problems detainees face
seeing a solicitor:

“...detainees are not getting access to us
immediately; they’re not being informed
about the surgeries; they’re not being given
information about how to sign up for a
surgery and what a surgery means and
what it could lead to.

“Particularly there are vulnerabilities for de-
tainees who are in health care. Those who
are disabled and those who have been seg-
regated — often they’re segregated because
of mental health problems, risk to others,
risk to themselves.

“And then they don’t get to sign on to the
surgery. The surgery list is held in the
library. They have to go along and put their
name down. If they can’t get to the library,
they can’t sign up. Even if they are assisted
to sign up, they’re not necessarily produced
when they’ve signed up for the surgery. So
there are very practical problems with that
infrastructure itself.”1%

Bail for Immigration Detainees told us that
even those detainees who do get to see a solic-
itor are then left in a state of limbo as, follow-
ing the meeting at a surgery, they then do not
hear from the solicitor for an extended period
of time, if at all (see ).197 This state of
limbo clearly leaves detainees in a very vulner-
able position and can result in them remaining
in detention when they have a strong legal
case not to be there.

Concerns about the quality of legal advice

available were raised by detainees and NGOs.
Aderonke told us:

“...when we do get lucky to have [a solicitor]|
take up our case, they then come across as if
they’re not working for us. For instance, in
my situation I had to do every little job for
my solicitor. It was clear to me that my so-
licitor didn’t understand my case. So it is my
responsibility to make my solicitor under-
stand my case and produce all the evidence
that I think will be in support of my case.”!%

Tacko told us he was told the day before a
hearing that his lawyer would not be repre-
senting him. He said:

“My lawyer gave me my file back and I
wasn’t invited to have another one. So, I
was without a lawyer and I was better off
without a lawyer. That’s how crap and how
bad the lawyers are in the detention centres.
Because they do nothing for you.”!%

The APPG Inquiry into the Use of Immigration Detention in the United Kingdom 45



LEGAL REPRESENTATION IN DETENTION

Box 5: Comments given to Bail for Immigration Detainees on not hearing
back (see Bail for Immigration Detainees written evidence

“I had an appointment with a female lawyer
from [provider firm]. She said my case looked
good and she would return to visit me with
an interpreter - but she never came back. I
thought she had taken my case, and tried to
contact her repeatedly, but got no response
- no call, letter, nothing. It's been 6 months
since I saw her.”

“All my friends in here have the same problem
as me. We meet the lawyers, they tell us not to
worry, and then they never come back or even
tell us if they've taken our case or not - and
for a few months we are hopeful and think
they have. They don't respond to our calls and
we lose hope. I have no money, so I have noth-
ing to do but wait” [translated from Urdu].

We were told that when these concerns about
quality and delivery of advice were raised
with the Government by NGOs, there was a
lack of leadership shown and a failure on the
part of the Legal Aid Agency to manage the
contracts.''? Additionally, we were informed
that the legal aid manager responsible for the
contracts in the IRCs had never himself been
to a centre to witness the operation of a legal
surgery.!!!

Kay Everett of ILPA also told us of some of
the practical issues that solicitors face when
meeting detainees at a surgery. Chief among
these were that, under the contracts, they are
limited to a 30 minute meeting. During this
time, they are required to do a full financial

110. ILPA, Written Evidence

“I tried contacting legal aid solicitors; they
never respond to tell me whether they will
take my case or not. No money to pay
privately, no family in this country with
funds.”

“I heard nothing from [provider firm] since
agreeing to take on case. In the beginning it
seemed easy, then I got [provider firm], they
did nothing after signing despite numerous
phone calls T heard nothing for 11 months.”

“One visit to Dover by my solicitor to get the
legal help form signed two months ago. No
contact at all since then.”

eligibility and merits test to check that that
the detainee qualifies for legal aid, as well as
gathering all the information they may need to
progress the case. Considering some individ-
uals in detention will have complicated cases
where they have been in the UK for extended
periods of time, and are also likely to be very
anxious, gathering this information within a
30 minute period would appear to be challeng-
ing. When the possible language difficulties are
also considered, even for the most experienced
and highly skilled solicitors the time allowed
would, in many cases, be insufficient.!'?

The lack of availability and poor quality of le-
gal advice was a theme throughout the inquiry.
Given the importance of having legal repre-

111. Dr Adeline Trude, 2nd Oral Evidence Session, 6 November 2014

112. Kay Everett, 2nd Oral Evidence Session, 6 November 2014

46 The APPG Inquiry into the Use of Immigration Detention in the United Kingdom



sentation to challenge continued detention (an
issue we cover in detail below), it should be

of the upmost importance that high quality
representation is available to all detainees. All
too often it seems that detainees are reliant

on legal support from charities and NGOs.
Detainees are supposed to be made aware of
their legal rights when first detained and have
this information readily available throughout
their detention and this needs to be enforced.

A related issue raised by ILPA and Asylum
Network in their written evidence related to
movement around the detention estate, where
individuals are transferred between different
IRCs, often with very little notice.''® As the
legal aid contracts are location specific, this
causes particular problems for detainees
maintaining legal representation. Bamidele,
during his evidence to the inquiry, said that
during the 10 months he was detained he was
moved eight times and held in five different
IRCs.'’ Souleymane told us that during the
three and a half years he spent in detention,
he was held in a number of different IRCs,
saying that he was “moving like furniture.”
One of the moves he experienced was from
Dungavel in Scotland to Colnbrook near
Heathrow:

We recommend that the Legal Aid Agency and
the Immigration Services Commissioner carry
out regular audits on the quality of advice
provided by contracted firms in IRCs, and this
must involve talking to detainees about their
experiences. The contracts should be amended
to allow contracted solicitors to spend more
than 30 minutes with a client.

“|A solicitor| came on a Thursday and took
my case and said on the Friday I’'m going to
take your statements. That Thursday night
the UK Border Agency sent me off. They
said ’'m going for an interview in Coln-
brook. So they sent me in the night to Col-
nbrook. I was stuck, there was no interview
for two years. So I was stuck, I was isolated,
there’s no friend. I called my solicitor in
Scotland. He said to me “the only thing, you
have to come back to Scotland and I can
represent you because the Scottish law and
the English law is different. While you are
there you have to find your own solicitor.”!'s

From the perspective of the solicitor, Kay
Everett told us that the first they know of
a move is when they receive a phone call
from their client saying that they’re now in
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MOVEMENT AROUND THE DETENTION ESTATE

a different IRC having travelled potentially
for several hours. ILPA told us that such
moves were common.''® We tried to obtain
information regarding how many people are
moved between detention centres through

a Parliamentary Written Question, but were
told that “the information requested cannot be
provided without collation and examination
of individual records at disproportionate
cost.” 17

The panel asked the Immigration Minister
about repeated moves around the detention
estate in a letter dated 12 December 2014. In
his response of 26 January 2015, the Minister
said: “The Detainee Escorting and Population
Management Unit, who manage the popula-
tion within the detention estate, do not move
detainees unnecessarily but only in response
to operational need, including positioning

for removal, or to facilitate requests from
detainees on compassionate grounds.” He
added that detainees had adequate access to
telephones, fax machines and the internet to

CHALLENGING DETENTION

Unlike in the criminal justice system, there

is no automatic judicial oversight of a deci-
sion to detain an individual for immigration
purposes. Instead it is up to the individual to
initiate proceedings. This also occurs within
a detention system where there is currently

notify friends, family and legal representatives
that they have been moved.!®

The experience of detainees and legal
representatives who gave evidence suggests
otherwise. Moves happen more frequently
and the panel recognises the problems caused
by frequent movements around the detention
estate and these are not just limited to
retaining legal representation. Many detainees
build relationships with local visiting groups
and charities, and being moved removes
these vital ties. We were disappointed that
the Home Office could not tell us how many
people are moved between IRCs.

We recommend that the Home Office ensures
that detainees are only transferred between
IRCs when absolutely necessary and that
legal representatives are informed. We also
recommend that the Home Office ensures
that information relating to the number of
transfers is collated and published as part of
the quarterly immigration statistics.

no time limit, statutory or otherwise, on the
length of time an individual may be detained
under immigration powers.

We believe that it is a vital safeguard that
detainees are able to challenge their continued

116. Kay Everett, 2nd Oral Evidence Session, 6 November 2014 and ILPA, Written Evidence

117. HC Deb, 31 October 2014, Written Question - 212824

118. Letter from The Immigration Minister to Sarah Teather, 26 January 2015
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detention. In 2013, The Bingham Centre for
the Rule of Law, who supplied written and
oral evidence, brought together existing legal
instruments, promulgated standards, work-
ing illustrations and judicial observations to
produce 25 safeguarding principles to pro-
mote the accountability of immigration de-
tention under the rule of law.!* Principles 21
and 23 in that collection relate to automatic
court-control and judicial review of the deci-
sion to detain.

In their written evidence, the Immigration
Law Practitioners’ Association highlighted
two of the international statutes that under-
line these principles:

“Encourage the
Governments concerned: (c) To respect
and promote the right of anyone who
is deprived of his/her liberty by arrest
or detention to be entitled to bring
proceedings before a court, in order that
the court may decide without delay on the
lawfulness of his/her detention and order
his/her release if the detention is not lawful,
in accordance with their own international
obligations.”

“Everyone
who is deprived of his liberty by arrest
of detention shall be entitled to take
proceedings by which the lawfulness of
his detention shall be decided speedily
by a court and his release ordered if the
detention is not lawful.”

Individuals detained under immigration pow-
ers in the UK can apply for bail under Sched-
ules 2 and 3 of the Immigration Act 1971.

An application for bail can be made to an
immigration officer or by a civil servant act-
ing on behalf of the Secretary of State, or by
immigration judges of the First Tier Tribunal,
Immigration and Asylum.'?® As described by
paragraph 21 of Schedule 2 of the 1971 Act,
the main question of a bail hearing is whether
the detainee is likely to abscond. A number of
conditions, including reporting and electronic
tagging, can be imposed.

Laura Dubinksy from Doughty Street Cham-
bers, compared the bail systems for those held
in the detention system to those within the
criminal justice system:

“So, if we think about how it operates in
the criminal justice system, in pre-charge
detention, if you’re going to be held more
than 36 hours, you’ve got to be brought
before a court.”

“You’re entitled to legal representation and
you’re entitled to disclosure about why
you’re being held. Terrorist detention is 48
hours and yet we have this extraordinary
situation where immigrants who have such
difficulties in obtaining legal representation
have barriers of literacy, other vulnerabili-
ties, are expected to instigate their own bail
applications before the tribunal and even
instigate their own challenges in the high
court to the legality of their detention, and
that’s an extraordinary state of affairs, and
it’s one that’s an anomaly in our own legal
system and an anomaly also in the EU.”1?!
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Justine Stefanelli, from the Bingham Centre for
the Rule of Law, contrasted the British system
to procedures in other European countries:

“We’ve got Danish law which requires that
a non-citizen deprived of liberty be brought
before court within three days, and the
court must then rule on the lawfulness
of detention and whether it should be
continued.

“In Switzerland, the detention must be
reviewed within four days — at an oral
hearing, so again, I think that’s an import-
ant point to mention. It shouldn’t just be
based on a paper review; they should have
the opportunity to be heard by the judicial
authority.

“And in France, similar laws require an oral
hearing within 120 hours.”!??

In 1999, the then Government legislated for
automatic bail hearings within Part III of the
Immigration and Asylum Act 1999. During
the Second Reading debate in the House of
Commons on the bill as it then was, the Home
Secretary Rt Hon Jack Straw said:

“[Detention] is necessary in a small num-
ber of cases, but there must be proper
safeguards. Part III fulfils the commitment
in the White Paper to introduce a more
extensive judicial element in the detention
process. That will be achieved by introduc-
ing routine bail hearings for those detained
under immigration legislation.

“At present, there is little in statute that
governs the operation and management

of immigration detention centres. That
is accepted in all parts of the House as
unsatisfactory.” 123

Section 44 of the Immigration and Asylum Act
1999 would have allowed for automatic bail
hearings within the first eight days of deten-
tion, and then another before the 38th day of
detention. However, the provisions in Section
44 were never enacted and were later repealed
by the Nationality, Immigration and Asylum
Act 2002.

During the passage of the Immigration Act
2014, the House of Lords debated an amend-
ment, tabled by Lord Roberts of Llandudno
and Lord Ramsbotham, which would have re-
introduced the provisions of Section 44 of the
1999 Act. In responding to the amendment
for the Government, Lord Taylor of Holbeach
said, if passed, “it would have the effect of
creating many unnecessary bail hearings in
the tribunal, increasing the inefficiency and
complexity of the system. An individual can
still apply for immigration bail at any time

or challenge the legality of their detention by
way of judicial review.” !

As detainees are not automatically brought be-
fore a court to have their continued detention
examined, the ability to apply for bail is of
great importance. However, the inquiry was
told of a number of barriers experienced by
detainees. The first of these is that detainees
face problems obtaining legal representation,
an issue we covered above. Unsurprisingly,
we were told that those detainees with legal
representation were far more likely to be
granted bail than unrepresented applicants
(31% compared with 11%).'%* It also appears
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that solicitors are not actively considering bail
as an option for their clients, reflected in the
finding from Bail for Immigration Detainees’
survey showing that only 46% of represented
detainees had had at least one application for
bail made during their time in detention.!?¢

A Joint Inspection by the Chief Inspector of
Borders and Immigration and the Chief In-
spector of Prisons found that 56% of detain-
ees had made at least one bail application. Of
detainees who had been in detention for 6
months or more they said: “we were surprised
that of those detainees held for more than

six months, nine (19%) said they had never
made a bail application. This may have been
because detainees were unaware of bail pro-
cesses and/or had poor legal advice. A number
of detainees said they did not know how to
apply for bail or clearly needed help to navi-
gate the process.”'?”

Delays are also caused by a failure of the
Home Office to provide Section 4 bail ad-
dresses in a timely manner. Under Section 4(1)
(c) of the Immigration and Asylum Act 1999,
if detainees do have a suitable address, for
instance with friends or family, to be bailed

to then they can apply to the Home Office

for a bail address. Dr Adeline Trude from Bail
for Immigration Detainees told us that the
average wait time for a self-contained bail

126. Bail for Immigration Detainees, Written Evidence

CHALLENGING DETENTION

address was 14 weeks, and that the range was
from 1 week to 72 weeks.'?® This means that
some people are having to wait for over a year
before they can even put in an application

for bail. Additionally, while legal aid may be
available for advice on making applications
under Section 4(1)(c), publically funded work
in this area can only be carried out under
housing and public law contracts. As a result,
any work carried out by practitioners working
under an asylum and immigration contract, as
would be the case of those working in deten-
tion centres, has to be done pro bono. 13

Witnesses also said that the bail process itself
also created a barrier to bail acting as a pro-
tection against unnecessary detention. For
example, for most bail hearings, the detainee
takes part via video link, rather than being
physically present at the Tribunal.’*! The Bail
Observation Project, in their written evidence,
argued that detainees appearing in person are
considerably more likely to be granted bail
than those appearing via video-link.!3?

There was also some criticism of the way
judges adjudicate in bail cases. As per the
guidance to judges on how to conduct a bail
hearing, the burden of proof in the hearing
lies with the Home Office. The guidance
states: “In essence, a First-tier Tribunal Judge
will grant bail where there is no sufficiently

127. HM Inspectorate of Prisons and the Independent Chief Inspector of Borders and Immigration (December 2012) The
effectiveness and impact of immigration detention casework: A joint thematic review by HM Inspectorate of Prisons and the
Independent Chief Inspector of Borders and Immigration, p.22 - http://icinspector.independent.gov.uk/wp-content/up-
loads/2012/12/Immigration-detention-casework-2012-FINAL.pdf

128. Dr Adeline Trude, 2nd Oral Evidence Session, 6 November 2014
129. Legal Aid is made available for advice on applications for immigration bail in paragraph 31 of Schedule 1 to the Legal

Aid, Sentencing and Punishment of Offenders Bill

130. Bail for Immigration Detainees (2014) No place to go: delays in Home Office provision of Section 4(1)(c) bail accom-
modation; and Legal Aid Agency Category Definitions 2013 - available at https://www.gov.uk/government/uploads/sys-
tem/uploads/attachment_data/file/312768/laa-category-definitions-2013.pdf

131. Bail Guidance for Judges Presiding over Immigration and Asylum Hearings (June 2012) - available at http://www.judi-
ciary.gov.uk/wp-content/uploads/2014/07/bail-guidance-immigration-judges.pdf

132. The Bail Observation Project, Written Evidence
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good reason to detain a person and lesser
measures can provide adequate alternative
means of control.”'3? However, Dr Trude said
that in practice, this was not happening;:

“when you look at bundles of evidence that
are being prepared by a solicitor or a legal
advisor, the evidence is all offered up by the
detainee. There’s often no supporting evi-
dence at all from the Home Office. They’re
providing a document called a bail summa-
ry which contains their case against release.

“Increasingly, these are produced using stan-
dard paragraphs and these are available on-
line and anybody can see them. And what
is not happening is that evidence support-
ing assertions around things like risks of
absconding or availability of a travel docu-
ment and hence the imminence of removal
are simply not provided to the tribunal.”!3*

The judicial oversight working group of the
Detention Forum said:

“...immigration judges too readily accept
in many cases that removal is ‘imminent’
when it is not (and so detention may not
therefore be justified), they too readily
accept statements in the Home Office’s
Bail Summary that are not supported by
any evidence, and they fail to require the
Home Office to show why detention is
necessary and that all alternatives have
been exhaustively pursued.”!

A number of organisations who submitted
evidence highlighted the changes to bail
proceedings included in the Immigration Act
2014.%%¢ Section 7 of the Act provides that an
individual may not be granted bail if removal
directions requiring removal within 14 days
are in force, unless the Secretary of State gives
her consent. Additionally, Section 7 also com-
pels the First Tier Tribunal to dismiss without
a hearing any bail application made within 28
days of a previous application unless a materi-
al change can be demonstrated.

Bail for Immigration Detainees said that these
restrictions “removed the independence of the
First Tier Tribunal”."*” Given that there is no
appeal against a bail decision, Bail for Immi-
gration Detainees argued that where the First
Tier Tribunal has made a mistake, the detainee
will have to wait for 28 days before they can
challenge that error. Both Bail for Immigra-
tion Detainees and Liberty raised concerns
regarding the possibility that repeated remov-
al directions, although never enforced, could
prevent a detainee from ever being able to
submit a bail application. Additionally, they
both question the premise that removal direc-
tions being in place should necessarily prevent
bail from being granted.!3*

Given the current lack of a time limit on
immigration detention, being able to apply

for bail is a vital safeguard against arbitrary
detention. Currently, this safeguard is not
operating as it should for a number of reasons,
including the lack of access to suitable legal
representation discussed above.
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In Part 1 of the report we recommended a
time limit of 28 days be introduced with
automatic judicial oversight within seven days.
While this time limit is being introduced, we
recommend that automatic bail hearings, as
contained in section 44 of the Immigration
and Asylum Act 1999 when it gained Royal
Assent, be introduced.

While in detention, detainees have a right to at
least a basic level of healthcare. Since Septem-
ber 2014, responsibility for commissioning

health services in IRCs lies with NHS England.

The exceptions are Campsfield House, which
is due to transfer in April 2015, and Dungavel
IRC in Scotland.

All detainees should, on arrival at an IRC, be
seen by a nurse within two hours of arrival for
an initial health screening and be offered an
appointment to see a GP within 24 hours.!®
The Government stated in their written ev-
idence that after admission, detainees can
access healthcare facilities “on demand” and
that referrals to local Clinical Commissioning
groups providing secondary and tertiary health
services are made by the healthcare teams in
IRC:s as they would be in GP surgeries.

However, a large number of those who gave

We were also concerned at the evidence that
bail hearings operate in a way that appears to
create a presumption towards detention. We
recommend that for all bail hearings detainees
should be able to request to be present in the
room, and that the First Tier Tribunal works
with the Home Office to ensure that the tribu-
nal is provided with evidence supporting the
Home Office’s case for continued detention.

evidence to the inquiry raised concerns about
health provision.'*® Access to necessary treat-
ments is frequently delayed or not available,
and the screening process at the beginning

of a period of detention does not allow for
health conditions to be identified. They often
take place following a long journey to the IRC,
in open conditions with little or no privacy,
and ask closed questions.

Of the initial screening, Medical Justice said
that they should take around 30 minutes but
in practice are usually around 10 minutes and
that interpreters are not always available or
used when required.'*! Additionally, Dr Nao-
mi Hartree, of Medical Justice, told us that:

“...[the detainee] probably had a very long
journey from wherever they have been de-
tained from, so a lot of the screening takes
place in the middle of the night, so between
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10a.m. and 6 a.m. when the person’s just
arrived and they’re feeling bewildered and
exhausted. So it’s not a good time for con-
fiding intimate health problems.”!*

Dr John Chisholm of the British Medical
Association echoed these concerns, saying
that “the evidence that has come to the
BMA from reports we’ve received is that
the initial assessment is frankly very often
inadequate.”'** We were told that initial
assessments do not take place in settings
that are conducive to detainees feeling able
to talk about potentially intimate issues
with a stranger and that, in any case, the
questionnaires used for the assessments are
not designed to elicit detailed responses.
Dr Danny Allen, a psychiatrist with
experience of working in an IRC, described
the questionnaires as “extraordinarily
rudimentary”, while Dr Hartree said they

appeared to be designed with closed questions.

The screening process was also accused of not
identifying and diagnosing communicable
diseases, such as TB, despite many detainees
coming from countries where there is a high
incidence of such conditions.!**

The panel also heard evidence that, following
the initial assessment, on-going healthcare,
particularly relating to mental health, was
inadequate and inappropriate. A number of
individuals with experience of detention told
us that they felt IRC staff and healthcare staff
failed to respond properly when they reported
health issues.

Medical Justice gave evidence that access to

medication is sometimes delayed if it needs
to be collected from a hospital. Dr Naomi
Hartree cited the example of a case where

a man with HIV was without his treatment
for several days due to delays in getting his
medication.' The man developed resistance
to the medication which was ‘probably’ due
to the interruption.

When Bamidele gave evidence to the panel,
he told us about his experience when visiting
Hillingdon Hospital:

“The first time I went there I was
handcuffed with my two hands and they
used a long chain to ... one of my hands.
So, all the officers that escorted me to
cardiologists, they came into the private
room with the consultant. The consultant
was very annoyed. He said, look, I cannot
treat my client like this. You handcuff him;
you want to hear my conversation with
him. This is not allowed.

“He said he will not be able to continue
with my treatment. So he was talking to
them. They have to release one of the hands
for him. He asked me to lie down. All the
officers. Four officers that took me in to
the appointment, they were there. I have

to undress in the presence of the officers.
He was asking them that two should go
out and two should stay in. They refused.
They said they were doing their job. So, the
consultant asked to discharge me, that he
will not be able to continue, because they
were interfering into the medical treatment
that was given to me.” !4
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Mortada also told the inquiry about his expe-
rience of visiting hospital:

“After three months I was in such pain that
[ asked an officer to call an ambulance for
me. He refused, not believing it was an
emergency. I called an ambulance myself,
but again they didn’t believe me and they
cancelled it. I was in such pain that I spent
that night screaming. It was only when my
condition deteriorated and I collapsed the
next day that they took me to Hillingdon
hospital. I was taken there in handcuffs
and chained to my hospital bed ... I was
watched over by two officers at all times
during my stay in the hospital, for a total
of three days. I was given morphine to
manage the pain of my condition.”*

Many of the negative experiences of
healthcare provision are caused by the
numbers of people detained and the length
of time individuals are held within IRCs. The
recommendations made in Part 1 of this
report — to detain fewer people for much
shorter periods of time — will help to alleviate
some of these issues.

NHS England has recently taken over the
commissioning of health services within IRCs
in England and we hope that this will improve
healthcare provision. We recommend that
NHS England produce screening processes
that allow detainees to talk about any health
problems they may have. Screening should

147. Mortada, Written Evidence

HEALTHCARE

take place when detainees are well rested and
in private.

The experiences of hospital treatment that
Mortada and Bamidele shared with us
were shocking. The use of restraint and
lack of privacy between doctor and patient
undermines what access to treatment may,
in theory, exist. When hospital treatment is
required, detainees should be able to speak
privately and confidentially with health
professionals, free from restraint.

Additionally, we were alarmed to hear Dr
Danny Allen say that detainees are often
asked on arrival to consent to their medical
records being shared with the Home Office.
Dr John Chisholm from the BMA described it
as “non-consent obtained under duress” and
that health care records obtained by health
staff within IRCs should not also be used by
the Home Office to decide an immigration
case.'"

148

We do not believe that detainees should

be asked to consent to allow their medical
records to be shared with the Home Office.
This strikes us as completely unacceptable. If
doctors have concerns regarding a detainee’s
health, then they should use the Rule 35
mechanism described below. Information
obtained by health professionals as part of
consultations within IRCs should not be
used by the Home Office for the purpose of
deciding an immigration case.

148. Dr Danny Allen, 2nd Oral Evidence Session, 6 November 2014
149. Dr John Chisholm, 2nd Oral Evidence Session, 6 November 2014
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Of particular concern to us were the number
of concerns raised regarding the treatment of
detainees with mental health conditions. As
the Minister for Immigration stated in his
written evidence to the inquiry, “the experi-
ence of detention can be inherently stressful
... and can therefore exacerbate mental health
problems.”!3* Despite this acknowledgement,
the inquiry was frequently told that the provi-
sion of mental healthcare services is very poor.
A number of these issues were highlighted in
the recent report prepared for the Home Of-
fice by the Tavistock Institute.!'>!

We spoke to a number of detainees in Coln-
brook via phone link. ‘A’, who had been in de-
tention for 99 days at the time of the evidence
session, discussed his experience:

And what support have
you had in the centre in terms of access to
doctors and medical help?

There is a healthcare unit here but it’s
quite difficult to get an appointment with
the doctor and you have you wait for a
long time. For example, I’ve been with
a counsellor for quite a long period and
the she suggest that I should be seen by a
mental health nurse or psychiatrist, which
is so odd because they are different, the
mental health nurse and the psychiatrist.
They are far from each other. But anyway I
was waiting for almost 10 weeks to get an
appointment.

10 weeks to get an
appointment.

Yeah. And I was telling them to get my
appointment, to sort my mental health
issues out. At least I get some comfort by
doing that. I’ve got other problems, I'm a
diabetic person.

And you’ve had the ap-
pointment now and were they able to offer
help?

I got an appointment luckily last Satur-
day.

And has that appointment
led you to being offered help?

No it was very quick appointment and I
[felt] like they were rushing me a lot. They
said that I should just go and try these
tablets and they will see me again. I wasn’t
happy with the service.!*?

The weaknesses in the screening system de-
scribed above also meant that mental health
illnesses were not picked up quickly. Dr Dan-
ny Allen told us that, from his experience
working in an IRC, there was no routine
mental health screening and that healthcare
professionals working in IRCs were not giv-
en adequate training.'>® The Chief Inspector
of Prison’s 2012-13 annual report said that
although there had been an overall improve-
ment in mental health services, during the
inspection of Harmondsworth it was found
that:

“...detainees’ mental health needs were
under-identified, and staff describe the in-
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DETAINEES WITH MENTAL HEALTH CONDITIONS

patients department as a ‘forgotten world’.
There had been no mental health needs
assessment, no staff training in mental
health awareness and there was no counsel-
ling service, despite increasing numbers of
detainees with high anxiety and low-level
depression.”15*

Suicide watch

We were told by current and ex-detainees that
they found it very hard to receive treatment,
even after trying to commit suicide. Christine
told us that after she tried to commit suicide,
she had no access to counselling. On the
occasion that she did see someone, a nurse
told her that she was very sorry but that there
was nothing she could do.'

Noel Finn, who worked at Yarl’s Wood
between 2012 and 2013, told us that
detainees who had attempted suicide or who
were self harming were treated with a lack

of urgency.** Additionally, those placed on
suicide watch often found that that process in
itself was distressing and dehumanising.!'s”

About suicide watch, ‘]’ told us:

“Suicide watch, I think, they just made it to
put you under even more mental torture.
If you’re on suicide watch and your health
is not good, but it’s not that bad, suicide
watch can make it more bad. And I can
tell you, anybody who is suicide watch
has sexual harassment in Yarl’s Wood,

because those male guards they sit in there
watching you at night, sleeping and being
naked. You can hear them talking it. So,
that suicide watch, people who are on
suicide watch don’t need officers, they need
doctors, not officers sitting at their door,
they need doctors or psychologists who
will sit at their door and talk to them.”!s8

Noel Finn said in his written evidence that
“there was only one dedicated mental health
professional working 30 hours a week for a
population of over 400 residents both male
and female young and old with different
complex needs”. Mr Finn also told us that
“Home affairs officers did not recognise
symptoms of mental illness such as depression,
schizophrenia, PTSD, personality disorder
or at risk patients, self-harming behaviour,
suicidal ideation, general anxiety etc. as
according to NICE guidelines, this therefore
meant patient went without full and proper
assessments and treatment plans.”!>’

Dr Katy Robjant of the Royal Society of
Psychiatrists similarly said:

“...indicators of mental health are often
not well understood. For example,

people acting bizarrely, people laughing
inappropriately, people acting with a large
degree of hostility, are not recognised

as being indications for mental health
problems and are misunderstood as people
trying to deliberately frustrate the process.
And of course the people who are working
in the detention centres are not trained

154. Chief Inspector of Prisons for England and Wales (2013) Annual Report 2012-13, p.67 - available at http://www.jus-
tice.gov.uk/downloads/publications/corporate-reports/hmi-prisons/hm-inspectorate-prisons-annual-report-2012-13.pdf

155. Christine Nankya Nakato, Written Evidence
156. Noel Finn, Written Evidence

157. Dr Cornelius Katona, 1st Oral Evidence Session, 17 July 2014

158. ), 1st Oral Evidence Session, 17 July 2014
159. Noel Finn, Written Evidence
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sufficiently, and neither can they be, in
order to look after people with severe
mental health problems.” !¢

A frequent accusation raised in evidence
received by the inquiry was that there was a
“culture of disbelief” on the part of IRC and
Home Office staff. Dr Naomi Hartree, in her
evidence, said:

“|There appears to be an] underlying as-
sumption that if somebody is ill and talking
about symptoms or behaving oddly that
they’re doing it probably in a manipulative
way. And it seems to be that if you’re in a
community and you see a doctor, then your
first thought is, well, this patient might
have a genuine symptom, whereas the kind
of general picture we get in detention is
that the doctor or nurse’s first thought is,
well, this might not be a real symptom; the
person may be just playing up or trying to
pretend they’re ill for some other gain.”!¢!

Noel Finn described his experience of working
in Yarl’s Wood:

“The contract manager alluded that most in-
dividuals within the centre complaining of
mental health symptoms were putting it on
to avoid deportation and removal, the same
attitude included physical symptoms unless
observable symptoms were present and due
to a lack of outreach (from the healthcare
staff to residents) the burden of reliance to
recognise and report symptoms was placed
on the officers within Yarl’s Wood.”!6

It was also an issue raised by those with ex-
perience of detention. ‘J’, in her oral evidence
to the inquiry, said that the health service was
the worst part of being in detention and that
healthcare staff wouldn’t believe detainees
when they said they were unwell, but instead
want to say that detainees are “fit to fly”.1¢3
Dr Cornelius Katona of the Royal Society of
Psychiatrists said that there is “no document-
ed assessment underpinning that fitness to fly”
relating to mental health conditions.!**

As highlighted in the Immigration Minister’s
written evidence, Home Office policy states
that “those suffering from serious mental ill-
nesses which cannot be satisfactorily managed
in detention” are only considered suitable for
detention in very exceptional circumstanc-
es.'® The Royal College of Psychiatrists, in a
position statement on the detention of people
with mental disorders in Immigration Remov-
al Centres, note that this policy was changed
in August 2010. Prior to that date, the policy
was that individuals with mental illnesses
would “normally be suitable for detention in
only very exceptional circumstances”. The
Royal College in their position statement and
Medical Justice in their submission to the
inquiry, argue that this amendment reversed
the presumption against detaining those with
mental health conditions.!

Dr Cornelius Katona told us that the Royal
College of Psychiatrists did not believe that

it was possible to treat serious mental illness
satisfactorily in a detention setting. He argued
that the current Home Office policy is based
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on a false dichotomy and that treating serious
mental illness was not possible in immigration
detention as it is not a therapeutic environ-
ment.'*” Dr Danny Allen, who had experience
of working for a healthcare provider in an
IRC, said in his evidence that “it’s virtually
impossible to treat depression or PTSD in
detention in a meaningful way. You apply the
some treatments you do on the outside but
they don’t get better because the environment
is actually counter-therapeutic.”!®

A number of submissions to the inquiry high-
lighted the six separate High Court judgments
since 2011 that found mentally ill detainees
were subjected to treatment that breached
their rights under Article 3 of the European
Convention on Human Rights.'®® The law
firm Bhatt Murphy told us that in all six cases
detention had continued despite expert di-
agnosis of mental health conditions.!”° In his
written evidence, the Chief Inspector of Pris-
ons stated that during an inspection at Tinsley
House, a detainee continued to be held despite
having been recommended for immediate
release by both an independent doctor and a
psychiatrist. The latter had also reported that
the detainee’s conditions were being made
worse by the continued detention.!”!

We believe that many of the issues relating to
individuals with mental health conditions are
exacerbated, and in some cases caused, by the
lack of a time limit and the lack of front-load-
ed casework that we discussed in Part 1 of
this report.

The panel were particularly shocked by some
of the personal testimony we heard of people
suffering from mental health conditions who
were detained for prolonged periods of time.
The evidence received from health profession-
als shows that it is not possible to treat men-
tal health conditions in IRCs and we believe
that the Home Office policy that individuals
suffering from serious mental conditions can
be managed in detention puts the health of
detainees at serious risk. The panel believes
that detention should in all cases be used only
in exceptional circumstances, but this recom-
mendation carries greater urgency for those
with mental health conditions. While process-
es get underway to move to a position of de-
taining far fewer detainees, we recommend at
the very least, that the policy around mental
health should be changed to that which was in
place before August 2010, which stated that
individuals with a mental health condition
should only be detained under exceptional
circumstances.

It is also clear from the evidence that health-
care staff and other staff working in IRCs
have not received adequate training in rec-
ognising and responding to mental health
conditions, especially those which are likely to
be more common among the IRC population
than outside the centres. We recommend that
NHS England, which is now responsible for
commissioning services in IRCs in England,
and management from Dungavel IRC, work
with experts who have experience of working
with detainees to produce a training pro-
gramme that should be mandatory for all staff
in detention centres.
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The inquiry panel was told that screening
processes both at the beginning of a period
of detention and during ongoing periods of
detention failed to identify and protect vic-
tims of torture or human trafficking.'”> Under
Chapter 55.10 of the Enforcement Instruc-
tions and Guidance policy on detention, both
victims of trafficking and individuals who
have been tortured should only be detained in
very exceptional circumstances.!”?

However, in written evidence to the inquiry
the Chief Inspector of Prisons said that during
an inspection of Yarl’s Wood it was found that
detainees displaying clear “trafficking indica-
tors” were not always referred to the National
Referral Mechanism and Hindpal Singh Bhui
told the panel that “too many caseworkers ...
don’t necessarily understand the NRM” .17

Penny, who had been detained in Yarl’s Wood,
said that when she arrived at the IRC, she
was asked if she had gone through any kind
of trauma. Despite saying that she had been

a victim of trafficking, her detention contin-
ued and she described being told that she had
fabricated her trafficking experiences. Since
leaving detention, Penny has been formally
recognised as a victim of trafficking.!”?

The weaknesses of the screening process at the
beginning of a period of a detention discussed
above are also of relevance to torture and traf-
ficking victims. Dr Naomi Hartree told us:

“I think the screening is not really set up to
pick up the most vulnerable people. So, for

DETENTION OF VICTIMS OF TRAFFICKING AND TORTURE

example, they’re supposed to be asked a
question if someone is a victim of torture
or not. But we often get people who very
clearly are later found to be victims of very
severe torture who have somehow been put
down as no for that question. And it may
be they couldn’t understand the language;
it may be they felt too scared to confide;
they’d be tortured. It may be the question
was asked about torture and some people
think that torture is a very narrow defini-
tion — you have to be tortured by the police
in your country, and that being a survivor
of domestic violence or rape doesn’t count
as torture. So there are all kinds of reasons
why vulnerability doesn’t get picked up in
that initial screening.”!7¢

When giving evidence to the panel, Laura
Dubinsky of Doughty Street Chambers,
highlighted the case of an individual who
had been identified as a victim of trafficking
but who was then detained for 15 months.'””
The Poppy Project told us that there is a lack
of awareness and adequate training among
detention and UKVI staff about human
trafficking and that this has led to a failure
to respond to clear indicators of trafficking.
The Poppy Project said that the service users
they support who have experienced detention
do not feel willing or able to cooperate

with investigations into their traffickers as
they do not trust the authorities.!”® Given
the Government’s current aim to increase
prosecutions of traffickers, including
through the Modern Slavery Bill that is
currently before Parliament, this evidence is

172. Amnesty International, Written Evidence; Poppy Project, Written Evidence; Chief Inspector of Prisons, Written Evidence

173. Enforcement Instructions and Guidance, Chapter 55.10

174. Chief Inspector of Prisons, Written Evidence; Hindpal Singh Bhui, 3rd Oral Evidence Session, 18 November 2014

175. Penny, 2nd Oral Evidence Session, 6 November 2014

176. Dr Naomi Hartree, 2nd Oral Evidence Session, 6 November 2014
177. Laura Dubinksy, 2nd Oral Evidence Session, 6 November 2014

178. The Poppy Project, Written Evidence
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a concerning consequence of the detention of
trafficking victims.

We recommend that screening processes are
improved before a decision to detain is taken
to ensure that victims of trafficking are not
detained for immigration purposes and that

For those who are detained, there in theory
exists a safeguarding mechanism for vulner-
able detainees whose continued detention
would be inappropriate. This mechanism was
created by Rule 35 of the Detention Centre
Rules 2001 and its purpose, as stated in the
Enforcement Instructions and Guidance, is:

“The purpose of Rule 35 is to ensure

that particularly vulnerable detainees are
brought to the attention of those with
direct responsibility for authorising, main-
taining and reviewing detention. The infor-
mation contained in the report needs to be
considered in deciding whether continued
detention is appropriate in each case.”'”’

A Rule 35 report must be completed by a gen-
eral practitioner if they see a detainee:

1. Whose health is likely to be injuriously
affected by continued detention or any
conditions of detention;

2. Who they suspect of having suicidal
intentions;

Home Office caseworkers understand the
NRM. Additionally, as part of the reform of
the NRM, detention centre staff should be
given more training about identifying victims
of trafficking.

3. Who they are concerned may have been
a victim of torture.

The Rule 35 report is then submitted to the
Home Office where it is allocated to a case-
worker. The caseworker must consider and
respond to the Rule 35 report as soon as pos-
sible, but no later than the end of the second
working day following receipt.

However, a number of organisations and
individuals told us that the Rule 35 safeguard
does not, in practice, operate as it should.
Such concerns have been raised before, includ-
ing by the Home Affairs Select Committee, the
United Nations Committee Against Torture,
and in a Joint Report by the Chief Inspector
of Borders and Immigration and the Chief
Inspector of Prisons.

The Immigration Minister told us that in
response to NGO criticisms of the Rule 35
process, a Home Office audit of Rule 35 pro-
cesses was undertaken in 2010 and that this
identified a number of areas where improve-
ment was needed. The Minister went on to say

The APPG Inquiry into the Use of Immigration Detention in the United Kingdom 61



that a subsequent audit has recently been com-
pleted by the Home Office Quality Assurance
Audit Team and that the report is in the pro-
cess of being finalised.'® In a letter to the Chair
of the Inquiry in January 2015, the Minister
added that “We are considering the results of
the Rule 35 audit conducted by the Home Of-
fice Quality Audit Team and will consider how
best to make them available in due course; we
cannot give a definite timescale yet.”!$!

However, Dr Cornelius Katona of the Royal
Society of Psychiatrists said that there had
been no consultation regarding the audit.!®?
Additionally, in their written evidence, Med-
ical Justice said that while initially this sub-
sequent audit was supposed to be a full audit
that included the quality of reports and the
reasons given by caseworkers for overruling
recommendations made by doctors, the audit
that was carried out was a quality marking
standard exercise.!®3

Medical Justice argued that this did not ad-
dress questions over the decision making
process and the reasons for why recommen-
dations made by doctors are not always acted
on. This appeared to be confirmed by the
Immigration Minister when he said that the
audit “did not extend to specific consideration
of whether Rule 35 processes could be im-
proved.”!$

While it is important to note that the making
of a Rule 35 report by a medical profession-

al does not of itself mean that an individual
is unfit for detention, Home Office statistics
show that in the second quarter of 2014, 452
detainees were the subject of at least one Rule
35 report and that of those, 45 were released
as a result of a report.

There are a number of potential reasons why
less than 10 percent of Rule 35 reports result
in release. Notwithstanding the point made
above that a Rule 35 report does not nec-
essarily mean that an individual should not
continue to be detained, the evidence received
highlighted two main areas of concern that
mean Rule 35 reports are not acting as the
safeguard they are meant to be. The panel
agrees with Hindpal Singh Bhui when he said
that “a single [Rule 35] case that’s been badly
dealt with is one case too many.”!8’

Firstly, it was argued that medical practi-
tioners do not receive adequate training in
completing Rule 35 reports. This echoed a
finding of the 2013 HMIP inspection of Yarl’s
Wood, which found that “none of the health
services staff had been trained in the recog-
nition of alleged acts of trauma, and this was
evident in the varied quality of Rule 35 re-
porting.” '8¢

In relation to detainees who may be victims
of torture, Medical Justice said that in their
experience doctors are using the wrong defini-
tion of torture. The definition of torture that
should be used during the Rule 35 process
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was set out in EO & Ors. [2013] EWHC 1236
(Admin). In that judgment, torture was de-
fined for Rule 35 purposes by Burnett J as:

“...any act by which severe pain or suf-
fering, whether physical or mental, is
intentionally inflicted on a person for such
purposes as obtaining from him or a third
person information or a confession, punish-
ing him for an act he or a third person has
committed, or intimidating or coercing him
or a third person, or for any reason based
upon discrimination of any kind.”!%”

This is a broader definition than that fre-
quently found in international human rights
law, including the definition of torture given
in Article 1 of the United Nations Convention
Against Torture and other Cruel, Inhuman

or Degrading Treatment or Punishment (UN-
CAT). Whereas the definition used in UNCAT
refers to the involvement of state actors, the
definition created by Justice Burnett includes
non-state agents as torturers.

However, Medical Justice say that they fre-
quently find doctors applying the UNCAT
definition of torture:

“One client who disclosed a history of
multiple-perpetrator rape by a violent gang
was told her situation did not warrant a
Rule 35 report. In the medical notes the
doctor concludes: “rape — private. No Rule
35.”... Another client who reported being
the victim of an ‘honour crime’ was told

to ‘go and google torture’ — presumably a
reference to the fact that as the ill treatment
did not come at the hands of state actors it
did not qualify as torture.”!$®

Despite the guidance on Rule 35 reports
saying that they should be completed by GPs,
both the Chief Inspector of Prisons and Med-
ical Justice told us that frequently nurses are
writing them.'® This suggests that there is a
lack of training given to health staff in IRCs
about who should be writing these reports.

Medical Justice also raised the case of Brian
Dalrymple, an American citizen who after
being detained in Harmondsworth and Col-
nbrook died from an aortic rupture caused
by high blood pressure. Mr Dalrymple also
suffered from schizophrenia. Following the
inquest, the coroner reported that the GP who
had seen Mr Dalrymple was unaware of the
Detention Centre Rules 2001 or of the duties
imposed on him by them. This included not
knowing about Rule 35.

Nick Hardwick and Hindpal Singh Bhui told
the panel that another issue regarding the
completion of Rule 35 reports is that they
frequently become a bureaucratic exercise as
the medical professionals writing them do not
give a clinical opinion. Instead, the report will
describe the injuries as may be present with-
out ever making a judgement over whether
such injuries are consistent with the account
of torture that the detainee may have given.!”®
Given this information with a lack of a med-
ical judgement, the Home Office caseworker
handling the report may then, quite reason-
ably, decide no action is necessary.

The other main area of concern relates to
caseworkers handling Rule 35 reports. In their
written evidence, the Chief Inspector of Pris-
ons gave the example of a caseworker who ac-
cepted that an individual who was detained in
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RULE 35 REPORTS

Yarl’s Wood has been a victim of torture in her
country of origin. However, the caseworker
maintained detention on the grounds that her
condition could be satisfactorily managed in
the IRC. This is not in accordance with Home
Office policy, which says that torture victims
should only be detained in exceptional cir-
cumstances.'”! Following an inspection of Col-
nbrook in 2013, the Chief Inspector reported
that “Responses [to Rule 35 reports] were
prompt, but dismissive. For example, a female
detainee claimed she was tortured in Iran. The
caseworker stated that one of the reasons

for refusing to release her was: “You arrived
without a valid travel document’, ignoring the
substantive issue.”!”?

In theory, Rule 35 reports should act as a

protection against the continued detention of
vulnerable individuals. However, the evidence
we received suggests that a number of failings
in the process means that the safeguard is not

As well as the difficulties in accessing legal
representation, health care and the problems
caused by indefinite detention, the evidence
we received during the course of the inquiry
highlighted a number of issues particular to
decisions to detain women.

Women for Refugee Women told us 72% of

191. Chief Inspector of Prisons, Written Evidence

THE DETENTION OF WOMEN

working as it should. The panel were shocked
by the reports that medical staff did not know
that Rule 35 even existed and that Home
Office caseworkers have ignored issues raised
through the process. We recommend that the
Home Office ensures that all detention staff
are aware that Rule 35 reports must only be
completed by GPs. Additionally, in line with
the recommendation of the Chief Inspector
of Prisons, when completing a Rule 35 report
GPs should give a clinical opinion rather than
just passing on what they have been told by
the detainee.

We are also concerned by evidence that case-
workers respond to Rule 35 reports in ways
that are not in accordance with Home Of-
fice policy. Caseworkers should be properly
trained in how to respond to Rule 35 reports.

women they had spoken to with experience
of being detained have been raped as part of
the persecution they were fleeing. Almost all
of the women had been victims of gender-
related persecution in their home countries.
Women for Refugee Women highlighted the
fact that survivors of rape and sexual violence
are not included in the categories of people

192. HM Chief Inspector of Prisons (2013) Report on an unannounced inspection of Colnbrook Immigration Removal Cen-
tre, p.29 - available at http://www.justice.gov.uk/downloads/publications/inspectorate-reports/hmipris/immigration-re-

moval-centre-inspections/conbrook/colnbrook-irc-2013.pdf
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not suitable for detention contained in the
Enforcement Instructions and Guidance.'”?

This runs counter to UNHCR guidelines

on detention, which state that: “Victims

of torture and other serious physical,
psychological or sexual violence also need
special attention and should generally not
be detained.”'** The Istanbul Convention
of the Council of Europe on preventing and
combating violence against women and
domestic violence also states that: “Parties
shall take the necessary legislative or other
measures to develop gender-sensitive reception
procedures and support services for asylum
seekers as well as gender guidelines and
gender-sensitive asylum procedures.”!*’

Women for Refugee Women highlighted how
the treatment of women fleeing gender-related
persecution runs contrary to work being
undertaken in other Government departments:

“The Foreign and Commonwealth Office is
working to end sexual violence in conflict
by protecting survivors and bringing
perpetrators to justice. It is irrational for
the Foreign Office to be working on this
while Home Office policy retraumatises
those who have to cross borders to find
safety.” 1%

We recommend that women who are victims
of rape and sexual violence should not be
detained and this should be reflected in the
Enforcement Instructions and Guidance.

193. Women for Refugee Women, Written Evidence

THE DETENTION OF WOMEN

We were also told women who are victims
of rape and sexual violence find it hard to
disclose their experiences, especially when
faced with male staff in a prison setting.'*”
Penny told us that when she first arrived at
Yarl’s Wood she met with a male nurse who,
because of her past experiences with men,
made her feel very uncomfortable.!®

Sarah Teather spent the day at Yarl’s Wood
and was processed through the admissions
system as any other women would be after
arriving very early in the morning. She too
was surprised to be seen by a male nurse.

This was all the more striking given the first
interview on arriving at Yarl’s Wood was done
in a public place with people walking past,
when sometimes highly personal issues were
interrogated with closed questions.

There has recently been a lot of coverage of
abuse of female detainees by male staff at
Yarl’s Wood. A report published in January
2015 by Women for Refugee Women reported
that: “In June 2014 the management of Yarl’s
Wood said that 31 allegations of sexual
contact had been investigated and 10 staff
had been dismissed. Six women in our sample
said that staff at Yarl’s Wood had made sexual
suggestions to them, and 3 said that they were
touched sexually.” !’

This is of course utterly unacceptable and
deeply shocking. Serco and the Home
Office must ensure women are treated with
respect and dignity. This is clearly not the

194. UNHCR (2012) Detention Guidelines: Guidelines on the Applicable Criteria and Standards relating to the Detention of
Asylum-Seekers and Alternatives to Detention, p.33 - http://www.unhcr.org/505b10ee9.html

195. Article 60, Istanbul Convention of the Council of Europe on preventing and combating violence against women and

domestic violence

196. Women for Refugee Women, Written Evidence

197. Women for Refugee Women, Written Evidence

198. Penny, 2nd Oral Evidence Session, 6 November 2014
199. Women for Refugee Women (2015) | am Human, p.2
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THE DETENTION OF WOMEN

case currently. But we were also told that
“alongside the issues of sexual abuse, it is
important to look at the wider picture of staff
behaviour in Yarl’s Wood.”2%

For example, one women told us that “On
one occasion I was showering when a partic-
ular officer came into the room, using his key
and without knocking. I was naked and vul-
nerable, he apologised but didn’t look away
and started a conversation. I shouted at him
to get out, which he did in the end.”?"

Another said that “There was a lock on the
door that you could use from the inside but

it was no good, the officers would unlock it
from the outside. They [officers] didn’t knock.
They were always checking on you. I'd be
naked from the bathroom - men and women
saw my body.”2%

This lack of basic respect for privacy is unac-
ceptable, made even more traumatic given the
prior experiences of many women prior to
detention.

During the third evidence session, the panel
asked the Chief Inspector of Prisons about the
male-female staff ratio at Yarl’s Wood. The
Chief Inspector said that the ratio was 50:50
at Yarl’s Wood, compared to a 60:40 female:-
male ratio at HMP Holloway. The Chief
Inspector reflected on this:

“I think that does make a difference in a
common sense way. Often the nature of
detention is that it’s very intrusive and
personal. You’re dealing with the intimate
details of people’s personal life, bodily func-

200. Women for Refugee Women, Written Evidence
201. Written Evidence, Anonymous 10
202. Written Evidence, Anonymous 22

tions and all of that kind of thing, and if
you don’t have enough staff of the same sex
then that’s bound to be seen as intrusive.”

“I remember a very striking finding of Yarl’s
Wood was that when some women talked
about male officers doing searches of their
rooms. Now, assume for the moment a
search is necessary, but it still involves staff
going through, in detail, a woman’s cloth-
ing — all of her clothing; it still involves
looking at her most personal things. And of
course that’s going to be humiliating and
difficult for people. If you’re doing a search,
a bodily search, even if that’s being done

by two female. You might -- the procedure
might be delayed so you can get two female
staff there. And then even if it’s being done
by women, you’re going to be concerned
about who might be there or see it. So I
think it creates a level of anxiety. And it’s
just an awareness, I think, of the sort of

-- because any detention or prison experi-
ence is so domestic nature -- it’s about the
understanding that perception, of under-
standing of how a woman might be feeling
in that situation.”?%

In written evidence submitted to the panel,
Serco, who run Yarl’s Wood IRC on behalf of
the Home Office, told the panel that they “have
taken significant steps in the last year to attract
more female employees to operational roles in
Yarl’s Wood.” The steps they have taken include
making working at the IRC more family friend-
ly. In their evidence, Serco say that this has
resulted in an additional 18 female officers in
the last 12 months, taking the gender balance
to 49 per cent female to 51 percent male.?**

203. Chief Inspector of Prisons, 3rd Oral Evidence Session, 18 November 2014

204. Serco, Written Evidence
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As discussed above, the experience of being
detained is in and of itself traumatic. This

is made worse for women, some of whom
may have been raped or victims of sexual
violence, who then feel intimidated by the
men employed in the IRCs. We recommend
that gender-specific rules are introduced for
all IRCs to prevent such intimidation. We
also believe that the long-term and at times
repeated detention of women makes these
problems worse, especially without proper
resource to means to challenge continued
detention. The recommendations in Part 1 of
this report will address some of these issues.
Serco should also continue to address the
gender balance ratio of the staff it employs.

Pregnant Women

Women for Refugee Women drew attention
to pregnant women detained in IRCs arguing
that “being detained while pregnant can
cause enormous emotional and psychological
distress and serious physical discomfort.”?%
The Minister for Immigration, in his written
evidence, told us that pregnant women are
only detained in two limited circumstances: 1)
where the removal of the women is imminent
and medical advice does not suggest her baby
is due before the removal date; and 2) for

pregnant women of less than 24 weeks as part

of the detained fast track process.?%

However, Hindpal Singh Bhui, a team
inspector at HM Prisons Inspectorate, in his
evidence said:

205. Women for Refugee Women, Written Evidence
206. Minister for Immigration, Written Evidence

THE DETENTION OF WOMEN

“...pregnant women are only meant to

be detained in the most exceptional
circumstances. And again, we look for
evidence of this. And on the last couple of
occasions that we’ve looked, we haven’t
found those exceptional circumstances in
the paperwork to justify their detention in
the first place.”?"”

We were also told of pregnant women being
forced to travel long distances, sometimes over
several days, when initially being detained,?*
and failures in receiving test results and
obstetric records.?” In one case, we were told
that an immigration interview was prioritised
over a 20-week anomaly scan.?!”

We are disappointed that the Home Office
does not appear to be complying with its own
policy of only detaining pregnant women in
exceptional circumstances. We recommend
that pregnant women are never detained for
immigration purposes.

207. Hindpal Singh Bhui, 3rd Oral Evidence Session, 18 November 2014
208. Nick Hardwick, 3rd Oral Evidence Session, 18 November 2014
209. Dr Naomi Hartree, 2nd Oral Evidence Session, 6 November 2014
210. Dr Naomi Hartree, 2nd Oral Evidence Session, 6 November 2014
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The panel heard evidence of the particular
problems faced by lesbian, gay, bisexual,

trans and intersex (LGBTI) detainees within
the detention system. The concerns about

the quality of decision making on asylum
applications on the grounds of persecution
due to sexual orientation and/or gender
identity are well known. Repeatedly,
assessments of credibility have been crude

and inappropriate, and this led to the Home
Secretary commissioning the then Independent
Chief Inspector of Borders and Immigration,
John Vine, to conduct an investigation into the
way the Home Office handles such cases.

There are no official statistics regarding
how many LGBTI detainees there are in the
detention system. However, the UK Lesbian
and Gay Immigration Group (UKLGIG)
told us that in 2013 it was estimated that
at least 340 lesbian women find themselves
in immigration detention each year, half of
whom are in the Detained Fast Track.?!!

Within detention centres, LGBTI detainees
told us that they face further persecution.
Aderonke told us about the abuse she
received:

“...when I was in detention I had a
homophobic attack for a period of one
year, which the Home Office knows about.
Yarl’s Wood investigated it. They gave me a
letter to say what I said was true, because
half of the population of Yarl’s Wood is
made up from people from my country,
Nigeria, and I had this attack for over one
year. Every day being abused, physically,
emotionally, psychologically. And even
people that I identify with who are of the

same orientation with me sexually were
also prosecuted because of their association
with me.

“And I thought it was wrong because

that was hate crime but it was never, ever
treated as hate crime. It was never reported.
I was just left there to go through that
torture again. What I’ve been through in
my country, [ was going through it again in

detention centres”.?!?

UKLGIG told us that Aderonke’s experiences
were not uncommon. They said that “clients
regularly report bullying, verbal abuse and
threats of physical violence.” They added
that while some staff members are sensitive
to the needs of LGBTI detainees, this is not
established across all the detention estate.
Additionally, we were told that detainees who
are victims of homophobic or transphobic
attacks in detention are reluctant to make
complaints as they believe this will negatively
affect their asylum claim.?!?

We were extremely concerned to hear that
LGBTI detainees face bullying, harassment
and abuse inside detention centres. This is
not acceptable. There is a lack of information
available about the extent to which

LGBTI individuals face detention and the
Enforcement Instructions and Guidance make
no mention of assessments of the risks to
detaining LGBTT individuals. We recommend
that the Home Office works with the Home
Office National Asylum Stakeholder Forum
to properly assess what risks there are and to
ensure that those LGBTI individuals who do
face detention do not also face harassment.
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DETAINEES IN PRISONS

As well as Immigration Removal Centres,
individuals can be detained under immigration
powers in prisons. The immigration statistics
published in November reveal that, as of 29
September 2014, 425 people were detained in
prisons in England and Wales for immigration
purposes, the first time that this figure had
been routinely published.?!* Prior to this
statistical release, the figure of detainees held
in prisons had been made available through
answers to parliamentary questions.

The 425 figure marks a notable decrease from
previous available figures. In June 2014, there
had been 790 detainees held in prisons, down
from 957 at the end of 2013.2'> The Home
Office does not publish information regarding
how long detainees have been detained in
prisons — in response to a parliamentary
question in 2013 asking for this information,
the then Immigration Minister Mark Harper
replied that the information requested could
only be provided at disproportionate cost?*!® —
however, Bail for Immigration Detainees have
reported that, from a survey of detainees held
in prisons, the average length of detention
post-sentence is 11.5 months.?!”

Almost all of the detainees held in prison

are foreign nationals who have completed a
prison sentence for a criminal conviction and
who the Government wishes to remove. Nick

214. Immigration Statistics, July to September 2014

Hardwick, the Chief Inspector of Prisons,
expressed his frustration that arrangements
for removal aren’t in place when individuals
complete their criminal convictions.?!® This
echoed a recommendation made in a joint
report with the Inspector of Borders and
Immigration: “The UK Border Agency should
resolve the cases of foreign national prisoners
before the end of their sentences unless

there are exceptional and clearly evidenced
circumstances to prevent this.”?"

This issue was the subject of a recent report
by the House of Commons Public Accounts
Committee.?” The Committee found that
there are unnecessary delays in starting

the process for removing foreign national
offenders, saying that the Home Office “has
not been making a decision on whether to
deport foreign national offenders until 18
months before their earliest removal date
from prison, even though it has not needed to
apply this limit to individuals sentenced after
2008.722! The Committee reported that more
than a third of failures to remove foreign
national offenders are due to factors within
the Home Office’s control.

Nick Hardwick told us that detainees held in
prisons are “forgotten”. He explained:

| «...lots of immigration detainees will be

215. HC Deb, 16 June 2014, cW Written Question - 199157; HC Deb, 12 December 2013, c319W

216. HC Deb, 12 November 2013, c545W

217. Bail for Immigration Detainees (2014) Denial of Justice: the hidden use of UK prisons for immigration detention - avail-
able at http://www.biduk.org/971/news/new-bid-report-on-the-hidden-use-of-prisons-for-immigration-detention.html

218. Nick Hardwick, 3rd Oral Evidence Session, 18 November 2014

219. HM Inspectorate of Prisons and the Independent Chief Inspector of Borders and Immigration (December 2012) The
effectiveness and impact of immigration detention casework: A joint thematic review by HM Inspectorate of Prisons and the
Independent Chief Inspector of Borders and Immigration, p.9 - http://icinspector.independent.gov.uk/wp-content/up-
loads/2012/12/Immigration-detention-casework-2012-FINAL.pdf

220. House of Commons Committee of Public Accounts (2015) Managing and removing foreign national offenders (HC 708)

221. House of Commons Committee of Public Accounts (2015) Managing and removing foreign national offenders (HC

708), pp.6-7
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DETAINEES IN PRISONS

held just in the ordinary prison estate and
it appears to me sometimes they’ve simply
been forgotten rather than dealt with in

a particular way. No one knows they’re
there. So I’'m certain in some cases what
happens is the men, usually it’s men who
are concerned, become institutionalised.
They’re not kicking up a fuss. The prison
officers get used to them being there. The
Home Office forgets them and they’re just
stuck.”??

The Home Office has previously said that
“Time served foreign national offenders are
risk assessed for suitability to transfer into the
immigration estate shortly after completion
of their sentence.”?** The inquiry panel would
question why this risk assessment takes place
after completion of the sentence, rather the
earlier. Additionally, Nick Hardwick and
Hindpal Singh Bhui both noted that many
IRCs are now either built to category B
standard or are converted prisons. Mr Singh
Bhui said that “you can’t build category

B IRCs and then say [time-served foreign
national offenders] have to be held in
prisons.”?**

We agree with the Public Accounts Committee
recommendation that the Home Office and
the Ministry of Justice should undertake a full
review of the end-to-end process of removing
foreign national offenders.

More than one in ten individuals detained
solely under immigration powers are held
in prisons and a number of witnesses raised

concerns about this practice. Dr Trude from
Bail for Immigration Detainees told us that
“detainees held in prison post-sentence are
held entirely outside the statutory centre
rules.”??> We heard that detainees in prisons
faced considerable barriers to obtaining legal
representation and access to healthcare. We
were told that there are no on-site legal sur-
geries in prisons for immigration detainees
and for those who do have legal representa-
tion, the lack of access to a mobile phone and
the internet (both of which are, to some extent
at least, available to detainees in IRCs) makes
communication between solicitor and client
extremely difficult.??

Dr Adeline Trude highlighted the problems
that people detained in prisons face. She told
us that details of the section 4 bail address
supplied to detainees in prisons often don’t
reach the detainee until shortly before it
expires, leaving people very short timescales
in which to try and contact their solicitor to
arrange a bail application. Dr Trude also told
us for those who do succeed in obtaining bail,
they often immediately face further problems:

“It’s quite common for people to be released
and they’re not provided with a travel
warrant to travel to their Home Office

bail address, leaving them with no money,
often with no possessions, and no means of
getting to their bail address and standing

in the tribunal entirely at the mercy of their
barrister and at risk of being in breach of
their bail conditions, and possibly their
licence conditions as well. And that just

222. Nick Hardwick, 3rd Oral Evidence Session, 18 November 2014

223. HC Deb, 16 December 2013, c393W

224. Hindpal Singh Bhui, 3rd Oral Evidence Session, 18 November 2014
225. Dr Adeline Trude, Bail for Immigration Detainees, 2nd Oral Evidence Session, 6 November 2014
226. Dr Adeline Trude, Bail for Immigration Detainees, 2nd Oral Evidence Session, 6 November 2014; AVID, Written

Evidence

227. Dr Adeline Trude, Bail for Immigration Detainees, 2nd Oral Evidence Session, 6 November 2014
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hasn’t been thought through by the Home
Office before deciding to use the prison
estate to hold immigration detainees.”??”

Medical Justice raised the lack of Rule 35 in
prisons, saying that “there is no reason to
think that detainees vulnerable to suffer harm
as a result of detention would not suffer the

same level of harm whether detained in an
IRC or a Prison.”?%8

In 2012, the European Committee for

the Prevention of Torture and Inhuman

or Degrading Treatment or Punishment
recommended that “foreign national prisoners,
if they are not deported at the end of their
sentence, be transferred immediately to a
facility which can provide conditions of
detention and a regime in line with their new
status of immigration detainees.”?%

The panel agree with this recommendation
and that of the Inspector of Prisons and In-
spector of Borders and Immigration. We see

no reason why decisions regarding removal
and transfer cannot be taken, in most cases,
before the completion of custodial sentences.
Detainees held in the prison estate face great-
er restrictions on applying for bail, accessing
immigration advice and accessing healthcare.
They are detained within a prison regime de-
spite being detained under immigration powers.

We recommend that where it is necessary to
detain individuals at the end of a criminal
sentence this should be done on the basis of
a risk assessment showing that community
alternatives are not appropriate. Detention
should only continue in prisons under the
most exceptional of circumstances.

The panel also welcomes the recent inclusion
in the immigration statistics of the number of
individuals held in prisons under immigration
powers. We recommend that future statistical
releases also include a breakdown of these
numbers by location and length of post-
sentence detention.
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CONCLUSION

We examined the current use of the detention
within the immigration system over a period
of six months. As a panel, we have very di-
verse views about the immigration system as
a whole, cover a wide political spectrum and
a significant range of parliamentary expertise.
Two of us were Ministers in this Government,
another is a former law Lord and one a for-
mer Chief Inspector of Prisons. However,

we all came together to conduct this inquiry
because of concerns about reports from with-
in the detention system. We heard from 182
individuals and organisations, held three oral
evidence sessions, and heard from detainees
within detention, live through a phone-link.

We have made far reaching recommendations
for reform based on the evidence that we
heard. We believe that the UK uses detention
disproportionately and inappropriately. When
compared with other countries, we detain
more than most other European countries and
for longer. This practice cannot be justified
based on the number of applications we
receive to remain in the UK, or on evidence
that it enables us effectively to persuade those
who are refused leave to remain to leave the
country. The system is hugely costly to the
tax-payer and seriously detrimental to the
individuals we detain in terms of their mental
and physical well-being.

We welcome the review into the welfare

in detention of vulnerable persons that

was announced by the Home Secretary in
February 20135, shortly before this report was
published. However, the narrow scope of the
review, particularly the restriction that it will
not look at decisions to detain, means that it
will not be able to deal with the issues raised
by this inquiry and others.

It is time that we accepted that current
practice is not working.

We have recommended in this report that
detention should only be used genuinely as

a last resort and that a new time limit of 28
days be adopted, coupled with a mechanism
to ensure that this itself does not become a
new norm for the length of stay. Furthermore
we have recommended a process for reviewing
all current cases held in detention with a view
to removal or release.

However, the changes that we have
recommended in this report go far further
than simply imposing a time limit at the

end of the process. The success of other
countries in maintaining immigration control
without using detention depends on a whole-
sale shift in approach, away from merely
focusing on enforcement and towards quality
engagement with individuals at all stages of
their immigration process. This is particularly
important in cases of asylum, where poor
case-working and lack of sympathetic
handling frequently hampers the ability of the
system to obtain accurate information needed
to make a good decision.

A focus on better quality engagement, coupled
with community support has been highly
successful in Sweden and Canada. Similar
models are being adopted by Australia for
in-country asylum applications and the US

is moving away from its current focus on
detention.

What was striking in our study of the system
in other countries was that they achieved
results not by imposing greater and greater
restrictions on individuals in an effort to grind
them into submission, but instead by engaging
with them and treating them with dignity.

For the UK, so heavily invested in enforcement
processes, this would require a significant shift
in practice.
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However, there is precedent. In May 2011,
the Government changed the way it handled
children within the detention system. While
there remain legitimate concerns regarding
the detention of children (for example, there
is a need to improve the way age assessments
are carried out to prevent children from being
detained in the adult detention estate) the
changes have nevertheless resulted in a sharp
decline in the numbers of children entering
detention and in the length of that detention.
The Home Office did not give up immigration
control in order to achieve this. Instead, the
Home Office has been able to maintain immi-
gration control by engaging better with fam-
ilies, earlier in the process. We recommend
that the Home Office learn the lessons of this
largely successful change in culture and ex-
tend it to other areas of the system.

CONCLUSION

We have also made recommendations about
the conditions within the detention estate and
the processes for working with individuals
held within it. However, it should be not-

ed that most of the very serious allegations
around poor conditions and mistreatment of
detainees arise largely because of the sheer
scale of the estate, the number of individuals
held within it, who should more properly be
managed elsewhere, and the length of time
individuals are held with significant associated
anxiety and uncertainty. We make concrete
recommendations for changes to the estate,
but most problems could be resolved simply
by not detaining most of the people currently
held under immigration powers.
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